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@ No matter what your interests, no matter what your 
responsibilities may be, if they concern taxation and busi- re 
ness law, you will find them well served, effectively and 
continuingly, by one or more of the great family of CCH 
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American the official organ of the 

Bar AMERICAN BAR ASSOCIATION 
Association 
Journal as yee 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect so far as possible, the objectives of the organized Bar of the United States. 


There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant’s election. 


Effective July 1, 1952, dues are $16.00 a year, except for the first two years after an applicant’s admission to the 
Bar, the dues are $4.00 per year, and for three years thereafter $8.00 per year, each of which includes the sub- 
scription price of the JoURNAL. There are no additional dues for membership in the following Sections: Bar 
Activities, Criminal Law, Judicial Administration, Legal Education and Admissions to the Bar, and the Junior 
Bar Conference. Dues for the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; 
dues for all other Sections are $3.00 a year. 


Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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edited by 
BEARDSLEY RUML 


with the collaboration of 
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An important book, written by 26 individ- 
ual authorities, to answer questions about 
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ANDERSON, DECLARATORY JUDGMENTS 


New and Completely Revised Second Edition 


By: WALTER H. ANDERSON, LL.B. and LL.D. 


(Author of several other treatises of national importance. ) 





Te work has been enlarged and expanded from one volume in the First Edition to three volumes in the New Second 
Edition. The First Edition was published eleven years ago. Since that time this subject has been extensively developed 


and expanded. 


Forty-five States and two territories now have some form of Declaratory Judgment Act. All the new cases have been 
collected and cited, many new forms have been included, new sections have been inserted and old sections have been 


entirely rewritten. 


This rapidly expanding field of the law, at last, is adequately treated in the New Second Edition of Anderson. The 
New Text is supported by 4750 cited cases, State, Federal and English. The Declaratory Judgment form of procedure can 
often be used at a great saving of time and expense to the client and to the lawyer. 


PROCEDURAL, The New Second Edition deals with the step- 
by-step proceedings necessary to obtain a declaration of 
rights. There is presented a comprehensive treatment of 
how to file and prosecute an action for declaratory judg- 
ment, including the proper manner of defense. A complete 
history of the origin and development of the declaratory 
judgment action is given. 

The questions of jurisdiction, venue, parties, pleadings 
and evidence are exhaustively treated. Every phase of de- 
claratory judgment on appeal in both State and Federal 
Courts, is fully discussed and treated. 

PRACTICAL, This book is written to be used by the bench 
and bar, with the practitioner’s needs kept constantly in 


view. It is written by an author who, from more than 40 
years’ experience, knows the requirements of the busy prac- 
titioner. 

FORMS. There are comprehensive Forms of Pleadings, 
Findings of Fact, Conclusions of Law and Judgments. 
STATUTES. The Uniform and Federal Declaratory Judgment 
Acts, and the various State Acts are set out in full; and 
variations in State Acts from Uniform Act, are pointed out. 
INDEX and TABLES. The work is exhaustively indexed, and 
a complete table of cases is given. 

POCKET-PLAN for UPKEEP. A pocket is provided in the 
back of each volume, and supplements will be published 
from time to time as the need arises. 


THREE VOLUMES—HANDSOMELY PRINTED AND BOUND IN RICH RED FABRIKOID Price $60.00, delivered 


For detailed information and descriptive folder write— 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 


93 Hunter Street, S.W. 


Atlanta, Georgia 
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CASES ON CHURCH AND 
STATE IN THE UNITED STATES 


Edited by Mark De Wolfe Howe. How American courts 
have dealt with constitutional and other aspects of the 
relationships between the churches and civil govern- 
ment. Offset from typed copy. Paper covers. $6.00 


READINGS IN AMERICAN 
LEGAL HISTORY 


Edited by Mark De Wolfe Howe. Problems confronted 
in the reception and rejection of English law in America 
which “offers students striking material . . . a crafts- 
man’s job.”—Harvard Law Review 

529 pages. Offset from varityped copy. $7.50 


DOCUMENTS ON FUNDAMENTAL 
HUMAN RIGHTS 
Compiled and edited by Zachariah Chafee, Jr. The first 


two parts of a three-part source book contain: (I) the 
U. S. Constitution and documents relating to its Ameri- 
can, English and European background; and (II) docu- 
ments relating to specific fundamental rights. 

Offset from typed copy. Paper covers. First pamphlet, 
$3.00 Second, $4.00 


mn {a At your bookseller, or 
ras HARVARD UNIVERSITY PRESS 


Cambridge 38, Massachusetts 





DEPOSITIONS 


AND SIMILAR PROCEEDINGS 
MAY BE REPORTED 


IN WASHINGTON, D. C., 


By the Court Reporter designated by all counsel of 
record to report proceedings in the Supreme Court 
of the United States in cases before special masters, 
and the current proceedings in “The Steel Case” de- 
cided on June 2, 1952. 












Please name “Burdella E. Scarborough, or any 
other qualified notary public” as the officer before 
whom depositions shall be taken. 








H. S. MIDDLEMISS 


Shorthand Reporter 
408-10 Columbian Bldg., 416 Fifth Street, N. W., 
Washington, D. C. 









(Conference rooms are available to counsel) 
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FOR EXECUTIVES 
IN WASHINGTON 













These days, most business executives ticularly well pleased with the roster of busi Bueij : ANALYSES of business, of costs, of 
a ee og Hrngdi bee the litigation and estate dockets, and the annual profits. You have a convenient place to list 
them stay at the Carlton . . . only report. H & J, Attys at Law, (Oregon) pene pot = — * know for efficient con- 









minutes from most Government of- 
fices. Just a few blocks from the 
White House, it is in the heart of 
the financial district and within easy 
walking distance of shops and 
theatres. Make your reservations 
today. 











Frank €. Weakly, President 4 
THE . 







COLWELL PUBLISHING COMPANY 115 University Ave., Champaign (1), Ill. 


(0 Send me the Daily Log for Lawyers. Check enclosed. 
(Pro-rata price, 60c per month for balance 1952) 


(0 Send sample pages and full information. No obligation. 







SIXTEENTH STREET AT K, N.W. 
WASHINGTON 6, D. C. 
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TYPICAL COMMENTS 


... the records we were 
keeping at the time were 
quite satisfactory except for 
the time involved. The use 
of your Daily Log, however, convinced us 
that it pays off fully in actual financial re- 
turn on charges made to clients for services 
and in time saved on bookkeeping.”’ 

C & H, Attys at Law, (Illinois) Over 400 record forms provide an Appointment 





ptf Bs 


“I think the Log is very excellent and am par- ient departmentalized listing of Incomplete 


“*Your Daily Log has more than paid for itself 
in billings made that are normally forgotten.” 5 ata price for balance of this year. Satis- 
J.R.C., Atty at Law, (Illinois) faction guaranteed. 


“Your Daily Log for Lawyers is everything that information sent on request 


you said it would be. I am confident that I shall 
COLWELL PUBLISHING CO. 


enjoy using it in the coming year.” h , : Vv 
J.A.E. Atty at Law, (Delaware) 115 University Ave., Champaign (1), Illinois 
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Book; Daily Record of work done; Charges 
Made; Receipts and Disbursements; Conven- 























Complete set of forms for one year $6.50. Forms 
bound in top quality, three-ring binder $10.50. 







FREE sample pages and full 
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CURRENT OUTLOOK 





Social Security and Retirement Benefits Revisited 


# The recently increased interest of 
lawyers and legal writers in protec- 
tion against the old age or death of 
the self-employed lawyer impels us to 
urge that each lawyer factually and 
fully understand what social security, 
on the one hand, and retirement 
benefits, on the other hand, would 
mean to him. 

When social security benefits were 
much smaller and correspondingly 
less attractive and there was little 
lawyer interest in them, the Social 
Security Amendment of 1950 came 
before our House of Delegates. It 
proposed involuntary inclusion of all 
self-employed professional persons 
under Old Age and Survivor’s In- 
surance (O.A.S.I.). The House de- 
bated its merits and voted opposition 
to inclusion of lawyers. The Associa- 
tion’s representatives and_ others 
testified in Congress regarding this 
and other votes as a result of which 
lawyers, doctors and dentists were 
excluded from O.A.S.I. Until the 
past few months virtually no com- 
ment or interest was expressed by 
the profession. The American Den- 
tal Association and the American 
Medical Association developed and 
still have the same policy as to that 
1950 proposal. 

Some of the recent wider diver- 
gence of opinion among professional 
people on this subject may be illus- 
trated by the results of a 1951 survey 
scientifically conducted by the Ameri- 
can Dental Association among its 
members comprising more than three 
fourths of all dentists in the United 
States. Dentists and lawyers are 
roughly in the same average per cap- 
ita national income group. There 
may be some analogy between 
0.A.S.1. for dentists and for lawyers, 
except to the extent that one may 
presume that dentists retire at an 
earlier age than lawyers. The A.D.A. 
sent questionnaires to every seventh 
member or to approximately 9,300 
dentists of whom 2,400 responded, 
while 6,900 did not. The reasons of 


the latter for not responding are not 
speculated upon. 

To one of the questions, “Should 
Federal legislation be sought to in- 
clude dentists under O.A.S.I.?” 48.3 
per cent of all ages responding said 
“Yes”, while 51.7 per cent said “no”. 

To another question, “Should den- 
tists participate in a Dental Society 
Pension Fund?”, 74.4 per cent said 
“Yes” and 25.6 per cent said “No”. 
(Since then, the A.D.A. has endorsed 
and actively supported the Reed- 
Keogh Bills). 

However, ranking the average in- 
come of dentists in order of the seven 
standard regions, comparable to those 
used by the Department of Com- 
merce in its 1948 study of dentists’ 
incomes, from the lowest to the high- 
est, the A.D.A. survey was broken 
down as follows: 


Regional 

income 
New England 
Middle East 
East Central 
West Central 
South East 
South West 
Pacific Coast 
and by age groups: 
Under 30 
30-39 
40-49 
50-59 
60-64 57.7 42.3 
65 and over 41.2 58.8 

From these dentists’ preferences 
thus expressed, each lawyer can draw 
his own conclusions on the basis of 
applying O.A.S.I. taxes and benefits 
to himself. 

For its part, the American Bar 
Association has not influenced and 
will not influence the membership, 
the profession or other bar associa- 
tions for or against any variety of 
lawyers’ inclusion under any O.A.S.I. 
provisions. The duty of its officers is 
to carry out the directives of the 
House of Delegates. Its delegates are 
chiefly from and chosen by all the 


For Against 
O.A.S.I. O.A.S.I. 
65.8% 34.2 
63.9 36.1 
45.4 54.6 
37.2 62.8 
24.5 75.5 
37.2 62.8 
35.2 64.8 


53.5 
46.4 
50.8 
52.7 


66.7 
53.6 
49.2 
47.3 


fifty-four state and territorial bar 
associations and the twenty metro- 
politan bar associations. Such few 
lawyers as belong to none of these 
associations can belong if they 
choose. The 221 lawyer-delegates in 
the House, of common interests, tra- 
ditions and ideals, are the one voice 
of the profession. The debates of 
the House are open, public and ob- 
jective. It establishes the Associa- 
tion’s position on each specific ques- 
tion as it arises. 

The subject came before the 
House of Delegates again last Febru- 
ary on the entirely new basis of 
Senator Lodge’s Bill (S.2481) provid- 
ing for inclusion of lawyers under 
O.A.S.I. at the new tax rates and 
benefits and at their individual elec- 
tion. That Bill was introduced Janu- 
ary 22, 1952. Our President immedi- 
ately referred it to our Standing 
Committee on the subject. Its Chair- 
man, Allen L. Oliver, of Cape Gi- 
rardeau, Missouri, reported twice 
to our House of Delegates a month 
later. The Committee’s recommen- 
dation, as amended on the floor of 
the House and adopted was: 

That the matter of the inclusion of 

lawyers under the Social Security Act 

as proposed in the Lodge Bill, S. 2481, 

be brought before the Association at 

its next annual meeting for discussion 
and vote; and that the Committee be 
authorized and directed to request the 

Senate Finance Committee to defer 

action on the Lodge Bill until after 

the annual meeting of the Associa- 

tion. 
The bar association delegates were 
requested to ascertain their mem- 
bers’ preferences for and against such 
elective inclusion and to vote accord- 
ingly this September. Suggested in- 
formational forms for age-group 
polls are available at Headquarters. 
No count of votes can be entitled 
to serious consideration which does 
not carry some assurance that those 
voters were factually informed when 
they voted. 

Recently, Congressmen Bakewell, 
Jackson, O’Neill and Buckley intro- 
duced their respective bills, H.R. 
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6921, 7076, 7127 and 7152, all pat- 
terned on Senator Lodge’s bill, 
S. 2481. More recently, H.R. 7549 
has been/introduced by Congressman 
Keene, of New Jersey, which, among 
other things, would extend O.A.S.I. 
to all professional groups. 

Mr. Oliver’s last report outlines 
the O.A.S.I. tax schedule, its inci- 
dence and the taxpayer’s eligibility 
for benefits, comparing advantages 
and disadvantages as applied to law- 
yers. Briefly and generally, the pres- 
ent tax schedule is on the first $3,600 
of covered income ranging from 214 
per cent through 1953 and progres- 
sively increasing to 474 per cent 
through 1969. The current maxi- 
mum tax is $81.00, paid annually in 
a lump sum by the self-employed. 
Monthly benefits are a maximum of 
$80 to the covered taxpayer on reach- 
ing age 65, to which a maximum $40 
is added for a spouse who reaches 
age 65, to which small amounts are 
added for the unlikely instance of an 
unmarried child under 18, all for a 
total maximum of $150. A taxpayer 
receiving monthly $50 or annually, 
$600 of covered income after age 65 
(until August, 1950, such ineligibil- 
ity began at $15), is ineligible for 
benefits until the age of 75. Maxi- 
mum widows’ benefits are three- 
fourths of 50 per cent of the first $100 
of “average monthly wages” and 15 
per cent of the next $200. Mothers’ 
benefits are the same. Dependent 
parents’ benefits, if there is neither 
widow nor children, are the same. 
Maximum death benefits are three 
times $80. 

This is an extreme but reasonably 
accurate simplification of a very long 
and complex statute, 42 U.S.C.A. 
301-1307. 

The Committee pointed out that 
the present coverage of employed 
lawyers and noncoverage of self- 
employed is anomalous; that lawyers 
need retirement and death benefits 
while current tax rates preclude sav- 
ings; that there is an increased inter- 
est in old-age security among the 
profession evidenced by the over- 
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whelming interest in and approval 
of the Reed-Keogh bills; that the 
Wisconsin straw poll indicated that 
over 50 per cent of those lawyers 
favored a Social Security coverage; 
that Social Security coverage might 
not seriously harm higher income 
lawyers and might help some lower 
income lawyers; and that an em- 
ployed lawyer can retire on social 
security benefits and become self-em- 
ployed in private practice while still 
receiving O.A.S.I. benefits. Contrari- 
wise, our Committee says that law- 
yers over 60 could and might qualify 
very cheaply at other taxpayer’s ex- 
pense; that younger lawyers would 
be reluctant to elect coverage irrevo- 
cably for lack of knowing what 
future law and future rates and 
benefits will be, (it could become an- 
other revenue raising device since 
contributions do not fix benefits); 
that it is not common for a lawyer 
to stop earning altogether at age 65 
without which he can receive no 
otherwise earned benefits until age 
75, while the benefits above of $80 
to $120 monthly might not maintain 
the minimal living standard of a 
professional man, and that elective 
or total inclusion of lawyers will 
necessarily cast a disproportionate 
tax burden on other covered tax- 
payers. These reports were distrib- 
uted to all bar association presidents 
and secretaries represented in the 
House of Delegates. 

There is occasional confusion be- 
tween extending Social Security to 
all or some lawyers and obtaining 
retirement benefits for lawyers under 
the pending Reed-Keogh bills (H.R. 
4371 and 4373). In fact, they are two 
unrelated matters, except that both 
have to do with old age and death. 
They are not conflicting nor incon- 
sistent alternatives. They can mesh 
with and complement each other. 
Under present law, employees under 
corporate pension plans presently 
have both social security coverage 
and retirement benefits identical in 
principle with those proposed by the 
Reed-Keogh bills. Lawyers would 


not be compelled to choose one or 
the other. ‘Fhey could have either or 
both, just as many employed persons 
presently can. This Association’s po- 
sition supporting retirement benefits 
legislation is unrelated to its posi- 
tion in 1950 opposing inclusion of 
lawyers under the much smaller 
taxes and benefits then provided by 
O.A.S.1. 

The Reed-Keogh bills embody the 
results of long research by this and 
other bar associations in their effort 
to satisfy the real need of lawyers 
and other self-employed persons for 
an opportunity to provide decently 
against old age and death. They are 
patterned on the corporate pension 
plans permitted by Section 165 of 
the I.R.C. Their enactment will give 
lawyers and self-employed no greater 
rights than employed persons already 
have under existing corporate pen- 
sion plans. 

Our members and affiliated bar 
associations are invited to make 
known their informed views through 
their chosen delegates, but without 
prejudice to their continuing effort 
to obtain enactment of the prin- 
ciple of the Reed-Keogh bills which 
has been widely embraced and is 
nowhere opposed or criticized by any 
state, territorial or local bar associa- 
tion. Most national organizations of 
self-employed persons are actively 
campaigning for that principle. 

Readers of this are asked to discuss 
these matters factually with any law- 
yer who may voice misapprehensions 
of the facts. Any comments will be 
welcomed at Headquarters and, if 
extra copies are received, they will 
be forwarded to appropriate dele- 
gates. 

In September, the House of Dele- 
gates can consider all possibilities of 
social security and of retirement 
benefits and vote for or against either 
or both. As it speaks, so speaks the 
profession. 

Edward B. Love 
Director of Activities 
Editor-in-Charge 
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The Genesis of an American Legal Profession: 





A Review of 150 Years of Change 


by Robert H. Jackson + Associate Justice of the Supreme Court of the United States 


® This article is taken from an address delivered by Mr. Justice Jackson at the com- 
memoration of the sesquicentennial anniversary of the foundation of the Philadelphia 
Bar Association. The year 1802 presented a great challenge to American law and 
American lawyers. The Nation had a Supreme Court that had heard less than seventy 
cases in the thirteen years of its existence and which was considered so unimportant 
that its first Chief Justice resigned to run for Governor of New York and another spent 
most of his term of office in England. The Revolution had left the country without any 
systematic body of law, and the common-law heritage of the Colonies was denounced 
by pro-French elements of the Bar and the press. There were no books on American 
law, no official reports. Justice Jackson relates how the legal profession met this 


dilemma. 





s The opening of the nineteenth 
century was a critical period both 
for our lawyers and our law. The 
American people had just formed “a 
more perfect Union” and set out 
upon a separate national career. But 
nowhere in the world could they find 
a jurisprudence adapted to the po- 
litical and social philosophy that 
conditions of life in the new con- 
tinent had generated. When neces- 
sity arose they had either made un- 
critical borrowing of Old World 
rules or had improvised random 
measures with little heed to law as 
a system. Even highest courts had 
been manned mainly by nonprofes- 
sional judges, and their decisions 
were not enough esteemed to be pub- 
lished. The majority of the Bar were 
indifferently prepared and law prac- 
tice was a part-time avocation of lay- 
men. There were occasional lawyers 
learned in the English system of 
common law, but they were still only 
a disconnected branch of the profes- 


sion beyond the seas. While America 
did have some eminent, scholarly 
and popular lawyers, it had devel- 
oped no Bar that could merit that 
description, and the prospects for 
such a Bar were not encouraging. 

Charles Warren describes Colonial 
and Revolutionary times as an era of 
“Law without Lawyers”.! Royal Gov- 
ernors did not encourage what they 
regarded as a craft of troublemakers, 
and the powerful clergy was inclined 
to regard attorneys as secular rivals 
teaching law not found in the Scrip- 
tures. The Quakers had their own 
system of arbitrating disputes by 
“common peacemakers”, or lay ref- 
erees. During the Revolution, as dur- 
ing all such convulsions, considerable 
popular hostility to lawyers was 
manifest. Success of the Revolution 
propagated an egalitarian philoso- 
phy that all careers were open to any 
man and a rough idea of democracy 
which was hostile toward experts 
and specialists. 


John Adams Described 
Place of Colonial Lawyer 


John Adams, speaking of pre-Rev- 
olution New England, probably por- 
trayed conditions throughout the 
Colonies when he wrote: “Looking 
about me, in the country, I found 
the practice of law was grasped into 
the hands of deputy sheriffs, petti- 
foggers, and even constables, who 
filled all the writs upon bonds, prom- 
issory notes, and accounts, received 
the fees established for lawyers, and 
stirred up many unnecessary suits 
....” He relates that a meeting was 
called and regulations proposed “for 
confining the practice of law to those 
who were educated to it, and sworn 
to fidelity in it, but to introduce 
more regularity, urbanity, candor, 
and politeness, as well as honor, 
equity, and humanity, among the 
regular professors”.? It has a very 
modern ring, doesn’t it? 





1. Warren, History of the American Bar, is our 
standard authority. Wickser, “Bar Associations’, 
15 Cornell L. Q. 390, deals with the history of the 
Bar's efforts at organization. 


2. Bowen, John Adams and the American Revo- 
lution, gives a readable and documented account 
of law practice in New England in the Revolution- 
ary period, based largely on the Adams autobio- 
graphical writings. Stillé, John Dickinson, includes 
much Pennsylvania legal history for the period. 
Judge Bond's Introduction to Proceedings of Mary- 
land Court of Appeals, 1695-1729, is a treasury 
of Colonial legal history. Meigs, Charles J. Inger- 
soll, portrays the post-Revolutionary law practice 
in Pennsylvania. Judge Hough's Introduction to 
Cases in Vice-Admiralty and Admiralty, 1715-1788, 
throws a good deal of light on conditions in New 
York. All these sources have been laid under 
tribute here. 
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- This part-time dabbling in law 
practice by laymen was congenial to 
frontier spirit and, indeed, persisted 
in rural sections almost to my own 
time. Justice court litigations were 
often managed by men of the neigh- 
borhood who otherwise were farm- 
ers, merchants or small office-holders. 
Some were well-read, the best of 
them equal to a large part of the 
professional Bar. I have a good deal 
of respect for the old pettifogger— 
some of my contemporaries are acute 
enough to say it is a regard born of 
kinship. But in a rather pioneer 
state of society they performed a use- 
ful service and were dangerous ad- 
versaries for the most learned lawyer 
in a court presided over by a lay 
justice. There the law was apt to be 
anything “boldly asserted and plaus- 
ibly maintained”. Law in this “peo- 
ple’s court” had a popular or com- 
munal quality, as the New York 
Court of Appeals once subtly recog- 
nized by saying of such a judgment 
that the Justice had rendered it 
“after thorough deliberation, for the 
entire time allowed by law for that 
purpose, doubtless, aided by con- 
sultation with the clearheaded com- 
monsense men of the _ neighbor- 
hood”.8 


The professional Bar just follow- 
ing the Revolution was handicapped 
in its competition with the self- 
acknowledged pettifoggers because, 
with few notable exceptions, it was 
probably not much better trained. 
(Alexander Hamilton’s preparation 
was reading law for four months.) 
They took their law where they 
found it and, like most of us who 
have come after them, got the best 
part of their education at the ex- 
pense of their clients. The more 
inquisitive improved themselves and 
each other by forming debating and 
study groups, such as the little law 
club affectionately described by John 
Adams which met at the Tavern on 
Thursday evenings “for study of law 
and oratory” and to read aloud and 
discuss such authors as Cicero and 
Blackstone. 

There were, however, a consider- 
able number of Americans, perhaps 
considered the elite of the Bar, who 


548 American Bar Association Journal 


had imbibed the law of England, 
along with its best port, at London 
Inns of Court. Some, perhaps were so 
fortunate as to hear judgments pro- 
nounced by the great Mansfield, who 
waged his own revolution in English 
law that only ceased when he re- 
signed in the year our Constitution 
was adopted. He must have commu- 
nicated to them something of his 
spirit. From 1760 to the close of the 
Revolution, we learn that 115 stu- 
dents were accepted at the Inns, of 
which Pennsylvania sent eleven. 
However, South Carolina sent forty- 
seven, Virginia twenty-one, and 
Maryland sixteen, while New York 
contributed only five, New England 
two, and no other Colony more than 
one. Many of these lawyers showed 
no enthusiasm for the Revolution 
and some, of outright Royalist sym- 
pathy, fled to Canada. But those 
who cast their lot with the Revolu- 
tionary cause possessed a background 
of legal scholarship which gave them 
an influence on the young Nation’s 
Bench and Bar disproportionate to 
their numbers. 

By 1802, the Bar was just begin- 
ning to feel the influence of recently 
established American law schools. 
The older colleges had no more than 
cautiously experimented with legal 
education. William and Mary, in 
1779, established the first regular 
American law professorship. The 
College of Philadelphia named 
James Wilson, Associate justice of 
the United States Supreme Court, 
Professor of Law in 1790. Although 
his inaugural lecture was attended 
by President Washington and a dis- 
tinguished company, the course was 
discontinued in less than three years 
because of lack of interest. In 1793, 
James Kent was made Professor of 
Law at Columbia, but his course, 
after a few terms, was likewise aban- 
doned for the same reason. 

An American plan of legal educa- 
tion, on other principles than pre- 
vailed in Europe, had been fore- 
shadowed by the founding, in 1784, 
of the pioneer law school of Judge 
Tapping Reeve. The small two-room 
building now stands in the dooryard 
of Judge Reeves’ home in the beau- 


tiful county seat of Town of Litch- 
field, Connecticut, as a shrine for 
American lawyers. To it came stu- 
dents from all parts of the United 
States. Its influence during the for- 
mative period of our law was unpar- 
alleled and almost unbelievable. The 
alumni of this amazing little institu- 
tion came to include sixteen United 
States Senators, fifty members of 
Congress, eight chief justices of state 
courts, forty-six judges of hig!.cr 
State courts, two Justices of the 
United States Supreme Court, ten 
governors of states, and five members 
of the Cabinet. And we must remem- 
ber that this was in days when such 
officials were but a third of their 
present number. 


But whether a lawyer starts his 
legal education by apprenticeship or 
by the discipline of a school, it is, 
as we know, a life-long process. The 
lawyers of 1802 were hindered in 
growth and improvement for want 
of adequate legal literature to nour- 
ish their intellectual life. 


The barren state of the American 
legal bookshelf appears from a sur- 
vey of the hundred years ending in 
1788, which concluded that “not a 
single book that could be called a 
treatise intended for the use of a 
professional lawyer was published in 
the British Colonies and the Ameri- 
can States. All of the books within 
this period which by any stretch of 
definition might be regarded as legal 
treatises were for the use of laymen. 
The merchant, the farmer, the arti- 
san, might at any time be called 
upon to serve as a justice of the 
peace, or even, in some colonies and 
states, in a higher judicial capacity. 
As lawyers were not numerous, the 
layman frequently and perhaps gen- 
erally drafted his own instruments, 
contracts, deeds, and wills, without 
professional assistance. He was also 
called upon frequently to serve as a 
juryman. Practically all of these 
books were designed to assist him in 
the performance of his judicial and 
other public duties, and to enable 
him to satisfy legal requirements in 





3. Lapham v. Rice, 55 N. Y. 472, 480. 
4. Stillé, John Dickinson 26. 
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the everyday matters of business and 
affairs.””5 

In its first three years the library 
of the Philadelphia Bar Association 
was able to accumulate 391 vol- 
umes. But the texts, commentaries 
and decisions useful for instruc- 
tion of the lawyer in the techni- 
cal learning of his craft were im- 
ported books written by foreign, 
chiefly British, authors. There was 
nothing of consequence from the pen 
of Americans. John Adams had writ- 
ten “An Essay on Canon and Feudal 
Law”, which was well received in 
England. Some of the lectures of 
Wilson and Kent, which had failed 
to attract listeners, were put in the 
reach of readers and there were some 
“Dissertations” by Judge Chipman 
of Vermont and a few scattered pam- 
phlets on special subjects. There 
were American editions of British 
works, most of them little more than 
reprints, an exception being St. 
George Tucker’s Blackstone, which 
contained the first legal commen- 
taries on the Federal Constitution to 
appear in this country. Even the 
first of Story’s efforts, published 
somewhat later, consisted of editing 
British texts. Only a dozen volumes 
of American Reports were in print 
and official reporters were unknown. 
Jefferson had compiled his own re- 
ports but in nearly all cases the de- 
cisions dealt with some aspect of 
property in slaves. As yet there was 
no comprehensive American com- 
mentary and no native body of law 
or legal learning. 


Colonial Courts 
Got Little Respect 


If the general level of legal education 
was haphazard and rudimentary, if 
legal literature was scarce and for- 
eign, also the courts to which the 
lawyer might look for development 
of law had little strength or credit. 
The lawyers were then making 
their reputations and their livings 
almost entirely from practice in 
state courts. These courts had some 
continuity and tradition and securi- 
ty. But if we could have eaves- 
dropped at early meetings of the 
Bar, I am sure we should have over- 
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heard some pithy and censorious 
comments on the Supreme Court 
of the United States. In fact, I im- 
agine it is not yet too late to hear 
some. But in 1802 its plight was 
such as to make it an appropriate 
symbol of the crude, indifferent, un- 
matured state of the American Bar. 


It is hard to imagine the United 
States Supreme Court as it was then 
—an untried institution, recently 
superimposed upon the state sys- 
tems, a Court without a courthouse, 
without a jurisprudence and also 
without much business. It had de- 
cided less than seventy cases in a 
dozen years. It organized and for a 
few terms sat in New York, where 
it heard no arguments of importance. 
Seated in Philadelphia, it decided 
few cases, chiefly notable for the op- 
position they aroused. One which 
upheld the power of a federal court 
to entertain a citizen’s suit against 
a state raised a tempest. The Court 
had not yet become addicted to over- 
ruling itself, but this decision was 
promptly reversed by constitutional 
amendment.” To have provoked pop- 
ular recall of one of its first judicial 
decisions was not a promising start 
in constitutional interpretation. 


In 1800 the Court had moved to 
Washington, where it was a stepchild 
of the Government which provided 
it with no books and not even a place 
to meet until finally a Senate Com- 
mittee room was assigned to its use. 
Its low estate was exhibited by turn- 
over in personnel. In its first dozen 
years the Chief Justiceship was twice 
declined and held by four incum- 
bents. The first, John Jay, resigned 
to run for Governor of New York. 
Next, John Rutledge, after sitting 
briefly by recess appointment, was 
refused confirmation. The Chief 
Justiceship was then offered to As- 
sociate Justice William Cushing, 
who preferred to remain an Associ- 
ate. Thereupon, Oliver Ellsworth 
accepted the post for a brief period, 
most of which was spent abroad. 
When he resigned, President Adams 
tried unsuccessfully to lure Jay “to 
resume his old station”. The partisan 
Aurora commented, “That the Chief 
Justiceship is a sinecure needs no 
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other evidence than that in one case 
the duties were discharged by one 
person who resided at the same time 
in England, and by another during 
a year’s residence in France.” 

At the moment, also, the Bar must 
have been agitated by the political 
storm that was gathering over the 
insecurely established Court. Jeffer- 
son had come to power and the his- 
toric struggle between his party and 
the federal judiciary was opening— 
a struggle to which recent history 
has added some postscripts. Congress 
was debating a bill that would undo 
much of the Judiciary Act of 1789. 
The Supreme Court had incurred 
powerful opposition but had done 
little to earn popular respect. The 
1800 August Term, last to be held 
in Philadelphia, was all too typical— 
only half of the Justices being pres- 
ent. Chief Justice Ellsworth was in 
Paris as Ambassador, Justice Cush- 
ing was ill, and Justice Chase was in 
Maryland electioneering for Adams 
in the presidential campaign.® 

Down to 1802, the most significant 
work of Supreme Court Justices had 
been presiding at trials on circuit, as 





5. James, ‘‘List of Treatises Printed in the British 
Colonies and the American States Before 1801", 
Harvard Legol Essays 159. 

6. Chisholm v. Georgia, 2 Dall. 419 (1793). 

7. Eleventh Amendment proposed at the first 
session of Congress after decision of Chisholm v. 
Georgia. Ratification completed 1795 and pro- 
claimed by President Adams, January 8, 1798. 1 
Messages and Papers of the Presidents 250. 

8. Warren, The Supreme Court 156. This history 
is our source for the Court history recited herein. 
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the Judiciary Act required. In that 
capacity the Federal Bench created 
a better impression in Philadelphia 
than in some Circuits. James Wilson, 
of Pennsylvania, had been succeeded 
by one of his students, Bushrod 
Washington, of Virginia—nephew, 
confidant and legatee of President 
Washington. This Justice, often with 
Richard Peters, sat in many difficult 
and precedent-making federal trials 
in this city. The Supreme Court 
could hardly have been more favor- 
ably represented than through the 
exalted character and the luminous, 
if not brilliant, legal mind of Jus- 
tice Washington.® 


Jeffersonians Were Aroused 
Against Whole Federal Judiciary 


But on circuit some Justices aroused 
animosities of the Jefferson- 
ians against the whole federal judi- 
ciary. The judges were accused, and 
the charges are all too well sup- 
ported, of surly and ostentatious par- 
tisanship, even on the Bench in 
charges to grand juries and especially 
in the conduct of trials under the 
Sedition Act. Soon impeachment 
proceedings against Justice Chase 
would spearhead an attack which 
might unseat many of the federal 
judges, and this momentous struggle 
must have been fiercely debated. No 
doubt the preponderance of the 
Bar’s influence was on the side of the 
Federalist judges, but there were also 
powerful Jeffersonians in this Com- 
monwealth. In the light of history, it 
probably is fortunate that neither 
side scored a total victory. Fanatical 
anti-Federalists, if unchecked, would 
have left only a dependent and im- 
potent justiciary. Complete exonera- 
tion of the judges would have toler- 
ated perversion of the judicial pro- 
cess to party ends. Judges learned—at 
least, I hope they did—that if they 
busy themselves with politics, politi- 
cians will retaliate by meddling with 
the courts. The people learned—at 
least, I hope they did—that second 
only to money venality, if indeed it is 
second to that, a partisan Bench will 
corrupt the judicial process and dis- 
credit courts. 


It was such a Supreme Court, sad- 
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dled with embarrassments, weakened 
by the Justices’ lack of dedication, 
unsupported by a strong organized 
Bar, that was venturing into an un- 
charted field of law. Never had a 
judicial body been called upon to 
interpret and apply, against Gov- 
ernment and citizen, a written Con- 
stitution, or to resolve cases and con- 
troversies thrown up by the compli- 
cated legal structure of a federal 
state. For such problems there simply 
were no answers in law books, even 
if law books could be found. 

A persistent uncertainty, charac- 
teristic of the whole state of the law 
and of our profession, concerned the 
source from which the Supreme 
Court would get its law. After 150 
years lawyers still say that they can- 
not imagine where some of it comes 
from. And it has even puzzled mem- 
bers of the Court. About all I can 
say with conviction is that it is not 
from the Medes and Persians. You 
are familiar with one aspect of the 
source of law problem manifest in 
the rise and fall of Swift v. Tyson.° 
Also, the dispute as to whether the 
federal courts would punish unen- 
acted common-law crimes was an- 
other aspect of the search for sources 
of law.!! Of course, not even the most 
visionary men of 1802 could imagine 
the amount and extravagance of 
sheer invention that would be occa- 
sioned by the unthought-of Four- 
teenth Amendment. 

Down to 1800 the administration 
of justice had been too casual and 
nonprofessional to create any system- 
atic body of law. An era was opening 
which would see an American juris- 
prudence emerge from the arguments 
of professional lawyers at the Bar 
and their reported decisions from 
the Bench. The American lawyer's 
vassalage to Old World thought was 
about to end. 


Revolution Created a Necessity 
for Original Work in the Law 


The liquidation of the old Colonial 
order thrust upon the lawyers of the 
post-Revolutionary era a necessity 
for original work which was soon to 
bring forth the most constructive pe- 
riod of the American legal profes- 


sion. It may be doubted that men 
of the common-law tradition ever 
experienced an opportunity for im- 
aginative advocacy and creative ju- 
dicial decision equaled by that in 
the United States during the first 
half of the nineteenth century. New 
constitutions, state and federal, were 
uninterpreted, governments were still 
in the formative stage, the courts 
were recently set up. Society had 
broken with Old World traditions 
and there had been no time for new 
ones to form. The authority of Eng- 
lish and Colonial law had _ been 
thrown off and no substantial body 
of fresh statutes and precedents had 
accumulated. Whatever concepts of 
law had come down from the past 
must be molded to the conditions 
of a new continent and a revolu- 
tionary idea of society. For lack of 
precedents, lawyers would have to 
argue from principle, utility and 
public good, and law practice would 
be an exercise in reasoning instead 
of in research. Arguments could not 
be trivialized by flimsy distinctions 
between cases. Judges, too, would 
find it necessary to vindicate their 
decisions with reasons rather than to 
rest upon citations. There was ahead 
the supreme opportunity to close the 
gap that usually exists between law 
as it is and law as it ought to be. 

It would, however, have taken un- 
usual foresight at the threshold of 
the century to have known that the 
era of aimlessness, irresolution and 
mediocrity was so soon to end. That 
was the hidden meaning of the ac- 
cession of the 45-year-old Virginian 
who had just been the second choice 
of a popularly discredited President 
for Chief Justice. While his standing 
was high at the Virginia Bar, he 
was innocent of judicial experience. 
Since Federalists accepted the ap- 
pointment with misgivings and the 
opposition with contempt, we may 
well imagine that anxious inquiries 
were made and apprehensions con- 
fided at the first meetings of the Li- 

(Continued on page 615) 





9. For example, Eulogium, by Joseph Hopkinson 
(1830); Bushrod Washington, by Horace Binney 
(1858). 

10. 16 Pet. 1. 

11. See Warren, History of the American Bar 
228 et seq. 
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A Responsible Presidency: 


Suggestions for a New Method of Selection 


by Kirby W. Patterson + of the Missouri Bar (Springfield) 


® With the two great national political parties meeting in Chicago this month to 


nominate their candidates for the Presidency, Mr. Patterson's article is a timely ex- 
amination of an old question. Lawyers are aware of the fact that Presidents of the 
United States are not really chosen by the method prescribed in the Constitution and 
that there are inherent weaknesses in our process of selecting Presidents that might 


conceivably create a constitutional crisis one day. Mr. Patterson proposes a constitu- 


tional amendment that would make a bold change in the manner of choosing future 


Chief Executives and in the nature of the Presidency itself. 





"No other provision in the Federal 
Constitution has been subjected to as 
much criticism as the section setting 
up a method of electing Presidents. 
Three times amendments relating to 
this have successfully run the gaunt- 
let of approval by two-thirds of both 
houses of Congress and ratification 
by three-fourths of the states. The 
proposed changes which have been 
put forward have been’ without 
number. 

At the present time there is pend- 
ing an amendment to abolish the 
Electoral College, which has passed 
the Senate but failed in the House of 
Representatives. A penetrating anal- 
ysis of this, the so-called Lodge 
Amendment, was made by Emmett 
L. Bennett in the February, 1951, 
issue of the AMERICAN Bar AssoctA- 
TION JOURNAL. Many of the defects 
of the present system were exposed 
for discussion, but the conclusion 
Was reached from a careful analysis 
of the proposed amendment that it 
would not be an effective solution. 
With similar care it was concluded 


that a direct presidential primary 
would not work effectively. In lieu 
of either of these solutions, it was 
suggested that the Electoral College 
be revivified by having it meet in 
one place, rather than in each of the 
several states, that the right of its 
members to exercise discretion be 
recognized, and that in all cases it 
should continue its balloting until a 
President was chosen by a full major- 
ity vote. 

This is a logical solution and one 
in harmony with the original inten- 
tion of the framers of the Constitu- 
tion. However, one cannot help but 
feel that it would take a miracle to 
breathe the breath of life into an 
institution that has been a rubber 
stamp for over a hundred and fifty 
years. Mr. Bennett gives cogent prac- 
tical reasons for preserving the pres- 
ent relative voting weight of the var- 
ious states, which is, of course, to 
give each state votes in the Electoral 
College equal to the combined num- 
ber of its Senators and Representa- 
tives. This also is well considered. 


But the question logically arises, if 
we are going to have a body exercis- 
ing discretion in the choice of a Presi- 
dent, composed of Electors from each 
state equal in number to the Repre- 
sentatives and Senators from that 
state, why should not the duly 
elected Representatives and Sena- 
tors themselves constitute this body? 
Why this duplication, when both are 
chosen by the same voters? 


Separation of Powers 

Was Based on Misconception 

The answer that springs to the lips 
of any one schooled in our ideology 
of government is that such a method 
would be contrary to the theory of 
separation of powers between the 
legislature, executive and judiciary. 
This is true, but anybody familiar 
with the history of the theory knows 
that it was based on a misapprehen- 
sion in the first place. The French 
political theorist, Montesquieu, 
evolved the doctrine a little over two 
hundred years ago. He was anxious 
to curb the powers of an absolute 
French monarch and thought he saw 
the answer to the problem in the 
English form of government. There 
he saw a King, whose powers were 
limited by a more or less independ- 
ent Parliament and a more or less 
independent judiciary. This seemed 
to make a neat picture of division 
of executive, legislative and judicial 
functions. It has been pointed out 
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that the English Crown, even in that 
day, had become pretty much of a 
figurehead and that the legislative 
and executive powers were vested in 
a Parliament and in a Cabinet se- 
lected by the Parliament. The rel- 
ative efficiency of the English govern- 
ment was not due to separation of 
legislative and executive powers, but 
to their union. A policy framed by 
Parliament, usually through its lead- 
ership in the Cabinet, was carried 
out by the agents of the very body 
creating it. In this way legislature 
and executive worked in close co- 
operation and for a common end, 
not as rival bodies competing for 
power. 

If Montesquieu missed the point 
in 1748, when he first enunciated his 
theory, how much more do we do so 
today, with the incomparably greater 
stresses now placed on the govern- 
mental structure. One has only to 
open a newspaper to see the govern- 
mental tug-of-war that is going on 
from both ends of Pennsylvania 
Avenue. This comment is no reflec- 
tion on the personalities involved, 
but only on the system that makes 
such conflict inevitable. The news 
will carry items about the war that 
cannot be called a war because it 
was begun without a formal declara- 
tion by Congress, which perhaps 
could not be sought because, in the 
period consumed by debate, the time 
for action would have passed. There 
will undoubtedly be items about 
Congress investigating alleged cor- 
ruption in the Justice Department, 
which is supposed to be the agency 
for such investigation of the rest of 
the Government. In addition there 
may be something about the inde- 
pendent body set up by the President 
also to investigate corruption in the 
Justice Department, and elsewhere, 
possibly with comments from other 
sources reflecting on the probability 
of corruption or its equivalent in 
this independent body. Looking fur- 
ther, there will perhaps be bits of 
news about the coming political con- 
ventions and how many delegates 
this or that candidate claims. If no 
delegates have yet been legally 
chosen, this raises a pertinent ques- 
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tion as to who is going to choose 
them, when such claims can already 
be made. 

All these ironical situations we 
accept as commonplaces to the Amer- 
ican political scene. If we were not 
so accustomed to them we should 
see that they are wholly incongruous 
to an orderly system and that they 
all stem from the lack of responsibil- 
ity between the legislative and execu- 
tive branches of the government. 
The reason for such far-reaching con- 
fusion is that we have taken a theory 
that we know as a matter of history 
was based on a misconception, have 
made it one of the chief foundation 
stones of our Government, and then 
built upon it a structure that was 
predestined to become cumbersome, 
clumsy and top-heavy. 

There has been much discussion 
of various aspects of our governmen- 
tal disorganization, but we have 
always skirted around the edges of 
the problem instead of trying to pen- 
etrate to its roots. We go right on 
accepting and even venerating the 
outworn notion of separation of 
powers between legislature and ex- 
ecutive, though nobody today can 
point to any logical reason support- 
ing it. We take it as uncritically as 
men of an earlier day accepted the 
doctrine of divine right of kings, or 
a communist of today accepts the 
Marxian theory of inevitable class 
conflict. It is part of our ideology, a 
pattern of thinking we have always 
been taught and therefore take for 
granted. 

This is not to question that the 
framers of the Constitution wrought 
well, exceedingly well. But, accord- 
ing to all accounts, they regarded 
their handiwork with a good deal less 
reverence than we have developed. 
It seems that the members of the 
Convention first tentatively agreed 
that the President should be elected 
by Congress. Since there was no com- 
plete record of the debates of the 
Convention, there is some doubt as 
to what happened causing the mem- 
bers to change this decision. Un- 
doubtedly the theory of Montesquieu 
was largely influential. It may be 
speculated also that there was a na- 


tural desire to get as far away as pos- 
sible from the feeble government of 
the Articles of Confederation, where 
a Congress virtually without power 
elected a “President” with even less 
power. In any event, what was 
worked out was the compromise 
known as the “Electoral College”. 


The Electoral College Never 
Functioned as Intended 


For those who, out of respect for 
tradition, would adhere to the pres- 
ent methods of selecting a President, 
let it be pointed out that no member 
of the Constitutional Convention 
would recognize our present meth- 
ods. The original conception of an 
Electoral College was that it would 
be composed of carefully selected 
members who would exercise a free 
right of choice in selecting a Presi- 
deut. This never worked out, with 
the exception of certain isolated in- 
stances. 

After the two terms of George 
Washington, a unanimous choice, 
the candidates were chosen through 
congressional party caucuses. Such 
was the practice from the time of 
John Adams through Thomas Jeffer- 
son, James Madison, James Monroe 
and John Quincy Adams. In other 
words, although the Constitutional 
Convention had refused to give 
Congress the power to choose the 
President, actually Congress indi- 
rectly exercised the power up until 
1828. It will be recalled that in 1824 
Andrew Jackson received a plurality, 
but not a majority, of the electoral 
votes cast. The election was thereby 
thrown into the House of Represent- 
atives, which overruled the prefer- 
ence of the voters and instead se- 
lected their second choice, John 
Quincy Adams. Thereafter, and per- 
haps as a result of popular rebellion 
against what appeared to be an ar- 
bitrary exercise of power by Con- 
gress, the system of party conventions 
grew up. 

On the whole, it must be conceded 
that the calibre of candidates chosen 
by the convention system was below 
that of those previously selected by 

party caucuses. During the remain- 
der of the nineteenth century, with 






the notable exception of President 
Lincoln and one or two others, the 
Presidency was largely subordinated 
to Congress. But about the beginning 
of this century a change began to 
develop. The growth of administra- 
tive functions caused a steady in- 
crease in the power and importance 
of the Presidency. With it ended 
any subordination of the President 
to Congress and a substantial in- 
crease in the friction between these 
two branches of the government. 

If there has ever been reason for 
dissatisfaction with the candidates 
brought forth by the convention 
system, a cursory consideration of the 
way the system operates will give a 
ready explanation. In the first place, 
the party convention is extralegal. 
It was not dreamed of by the framers 
of the Constitution, who did not 
even contemplate the existence of 
political parties. The institution is 
not the creation of statute, but was 
self-created by the conventions them- 
selves. 

A more undemocratic process of 
selecting a Chief Executive would be 
hard to invent. The most common 
method of choosing delegates to the 
national convention is by state party 
conventions, which, in turn were 
named by district or county conven- 
tions, which were composed of dele- 
gates from ward or precinct meet- 
ings. Usually only a scattering of 
party workers attend the ward or pre- 
cinct meetings on which is based all 
this pyramiding process. Most people 
do not even know about them. If 
they do know, they pay little atten- 
tion because the part they would 
play would be so far removed from 
the ultimate decision. As a result, 
most of the delegates to a national 
convention represent the public at 
large very little and the political 
machines a great deal, thus creating 
political debts that have to be paid 
off after the election is over. 


A Very Few Men 
May Determine Choice 


When the convention is held, after 
the first few votes are taken, the 
delegates strive to determine who the 
ultimate winner is going to be, so 


they can get on the “bandwagon” 
before it is too late. The final choice 
of a convention may be determined 
by a very few men. If the President 
himself is running for re-election he 
can, through his control of patron- 
age, virtually dictate his own renomi- 
nation or the choice of his successor. 
If he accepts the nomination himself, 
he may control the selection of a 
candidate for Vice President. Such 
one-man choices are wholly incon- 
sistent with our theories of democ- 
racy. Some reflection as to past 
choices will indicate the potential 
danger. 


The delegates to a national con- 
vention, who are responsible to no 
one,. draw their party platforms, 
make their nominations and then 
dissolve, leaving candidates respon- 
sible to no one. From then on the 
course of a candidate is guided by 
one purpose alone, to win the elec- 
tion. Because the electoral votes of a 
state go in a block to one candidate 
or the other, this is a time when this 
or that group which might hold the 
balance of power in a pivotal state 
gets inordinate consideration and at- 
tention. It is also a time when the 
political boss again makes his power 
felt, creating more debts for future 
repayment. 


The whole arrangement is so re- 
mote from any conception of those 
who drew the Constitution that it 
cannot borrow any dignity from that 
source. It is only an illusion that the 
people elect a President. The best 
they can do is to register a choice be- 
tween two men selected for them by 
others. It is at least conceivable that 
sometime both parties might select 
the same man as their candidate, 
thus eliminating any choice what- 
ever by the general electorate. The 
traditional apathy of American vot- 
ers, as contrasted with those of other 
countries, may be attributed in part 
to the fact that our system is so cir- 
cuitous. Many a voter cannot see 
that his vote will make any differ- 
ence. To a disturbing extent he is 
correct. 


After a candidate has survived the 
rigors of both a pre-convention cam- 
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paign and a campaign as party nomi- 
nee, after he has been elected and has 
gone through the strenuous task of 
making plans for the repayment of 
his political debts through the dis- 
tribution of patronage, then he is 
ready for the task of taking up the 
active duties of his office. 

The theory of separating legis- 
lative and executive powers is 
simple: Congress makes the laws; 
the President administers them. In 
earlier and less complicated times 
this division of function and respon- 
sibility was possible to a certain ex- 
tent without untoward confusion, 
but those days are past. The Presi- 
dent and his advisers in the various 
departments are the only ones at the 
present time equipped to undertake 
the immense task of presenting a 
coherent legislative program. The 
President’s task today is no longer 
simply to carry out laws enacted by 
Congress; it is leadership. The diffi- 
culty is that it is leadership of a 
Congress that is elected independ- 
ently, that owes him nothing and to 
whom he owes nothing. 


At the beginning of an administra- 
tion the new President’s prestige, 
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based on a recent “mandate” from 
the people, is usually sufficient to 
carry things along for a time with a 
reasonable amount of co-operation 
from Congress. This is the period 
commonly known as the “presiden- 
tial honeymoon”, but like all honey- 
moons, there comes a time when it 
ends. Then reliance must be placed 
on something more substantial to 
obtain a workable control of Con- 
gress. This has increasingly become 
the President’s power to control the 
expenditure of the billions of dollars 
at his disposal. If he is a realist, and 
every person in his position must 
be, he will use his immense patron- 
age to maintain in power those who 
support him and to defeat those who 
oppose him. It is only too obvious 
where this must lead in the increase 
of expenditure. 

If it is possible to view this prob- 
lem in a nonpartisan and impersonal 
manner, let us see where the doctrine 
of separation of powers has led the 
country. Twice in the past twenty 
years we have seen Presidents take 
office apparently with the firm and 
sincere resolve to keep expenditures 
within income. Twice we have seen 
a threatened loss of party control, 
followed by a policy of spending and 
a restoration of such control. The 
parallel suggests that in each case it 
was less the personality than the 
system which was responsible. It is 
possible for a President to call for 
laws and restrictions he knows will 
not be enacted, claiming that they 
will stop inflation, at the same time 
sponsoring expenditures that are its 
ultimate cause. A Congress can at- 
tempt to lay the blame on the Presi- 
dent, but at the same time vote for 
expenditures when they are politi- 
cally expedient. The average voter 
cannot apportion the blame and we 
all pay the price. If the members of 
Congress were responsible for their 
own acts and the acts of the President 
as well, because they had chosen him, 
his practice of buck-passing would 
have to cease. Our elected represen- 
tatives would then have to stand or 
fall on the kind of results accom- 


plished. 
Guerrilla warfare between the ex- 
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ecutive and legislative branches of 
the Government will be at its worst 
if the party opposing the adminis- 
tration gains control of one or both 
houses of Congress at an off-year 
election. Should such a Congress co- 
operate with the President in a con- 
structive program? If it does, credit 
for results will naturally go to the 
President, whom the general public 
holds responsible for conditions in 
general. The better strategy for such 
a Congress, from a political stand- 
point, is opposition and stalemate. 
The President will be looked upon 
as a failure and will no doubt be 
swept out of office at the next elec- 
tion. This is practical “‘politics”, the 
kind that brings the word into de- 
served disrepute. Yet nothing 1s 
gained by criticizing those who play 
the game, because the purpose of 
politics is to win. Those who do not 
play to win will eventually be re- 
placed by those who will. 

The only effective remedy is to 
remove the incentive for such prac- 
tices. This can be done only by cen- 
tering power and responsibility in 
the same place. There are other 
phases of administrative reform that 
can be accomplished by legislation, 
but the fundamental weakness can 
be corrected only by a basic change 
in our governmental structure. This, 
of course, would have to be by 
constitutional amendment. 


The Form Such 
an Amendment Might Take 


Before going any further into the 
many objections which can be made 
to the present hodge-podge system, it 
might be well, for purposes of candid 
comparison, to consider what gen- 
eral form such an amendment might 
follow. 

The main idea of a change is that, 
if separation of powers is unsound, 
there remains no reason for the du- 
plication inherent in an Electoral 
College having the same composi- 
tion, state by state, as the two houses 
of Congress. Congress itself, meeting 
in joint session should act as an 
Electoral College. 

Another step is in order, long ad- 





vocated for other reasons. That is 
to extend the term of members of 
the House of Representatives from 
two to four years. This is needed be- 
cause a member is scarcely familiar 
with his job before he must start 
his campaign for re-election. Since 
the adoption of the direct primary, 
two expensive campaigns are neces- 
sary every two years, leaving little 
time between to learn and _ success- 
fully perform the duties of a Con- 
gressman. But there is the additional 
reason that a great deal of unneces- 
sary friction with the Executive is 
caused by shifts in power due to 
changes in Congress in the middle of 
a presidential administration. 
Congress also should have a con- 
tinuing control over the President 
by being able to remove him, say 
by a two-thirds vote of both houses. 
If we were to provide for removal 
by a majority vote, as in parliament- 
ary governments, then probably the 
corollary of that system should also 
be adopted, that the executive be 
empowered to force an election. The 
parliamentary form has not worked 
with any conspicuous success outside 
the British Empire. It is foreign to 
our traditions and has little appeal 
outside the field of academic discus- 
sion. We have a tradition of fixed 
terms of office and there would be 
little disposition to try a system that 
might work out to give us constantly 
recurring governmental crises and 
changes in administration. 


Our system does need an easy and 
unembarrassing way to name a suc- 
cessor when a President may be- 
come unable to discharge the duties 
of his office. It was only good for- 
tune that President Wilson’s para- 
lytic stroke was delayed until after 
World War I was over. If it had oc- 
curred at the beginning instead of 
the end of his term of office, nobody 
knows how we could have bridged 
the gulf to the next Administration. 


Or a President might wish to re- 
sign for reasons of health or because 
he felt he was not receiving the 
proper co-operation from Congress. 
There should be an easy way to re- 


(Continued on page 618) 
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The Administrative Affairs of the U. S. Courts: 


A Report to the Bar 


by Harold M. Stephens + Chief Judge of the United States Court of Appeals for the District of Columbia Circuit 


"In this article, Judge Stephens describes the administrative organization of the 
federal judiciary, reporting the details of the fiscal and “‘house-keeping” problems 
of running the large, vital organization that is our federal judiciary. Despite a tremen- 
dous increase in efficiency made possible by the Administrative Office Act of 1939, 
Judge Stephens points out that there are still many knotty problems that must be 
solved. The greatest of these is the continuing delay in the disposition of cases, about 


which he utters some sound, constructive criticism. As a member of the Judicial Con- 


ference of the United States, Judge Stephens writes from personal knowledge of the 


subject of this article. 





I. 
FISCAL AND ADMINISTRATIVE AFFAIRS 


" The term “United States Courts’, 
as used herein refers to the United 
States Courts of Appeals, eleven in 
number—the United States Courts of 
Appeals for the First through the 
Tenth Circuits and the United States 
Court of Appeals for the District of 
Columbia Circuit—and to the eighty- 
six United States District Courts. For 
convenience, these courts will some- 
times be referred to as the “federal 
courts”. All but incidental reference 
is omitted to the so-called legislative 
courts—the United States Court of 
Claims, the United States Court of 
Customs and Patent Appeals, the 
United States Customs Court and the 
United States Tax Court, and to the 
Supreme Court of the United States. 
The business affairs of the Supreme 
Court and of the legislative courts 
are somewhat uniquely conducted 
and lend themselves, therefore, best 
to a separate discussion. 





The fiscal and administrative, or 
business, affairs of the courts, include 
such matters as the following: ap- 
pointment and removal of subordi- 
nate officials and employees—clerks, 
deputy clerks, United States Commis- 
sioners, referees in bankruptcy, pro- 
bation officers, court reporters, law 
clerks and secretaries; purchase and 
distribution of supplies, including 
law books; provision of housing for 
the courts; collecting, compiling and 
distributing statistics concerning the 
case load of the courts; auditing the 
accounts; provision of travel and sub- 
sistence arrangements for judges and 
other officials and employees; assign- 
ment of judges for temporary duty 
outside of their regular districts and 
circuits; securing appropriations for 
the support of the courts; disbursing 
these appropriations; devising pro- 
cedures for improvement in the ad- 
ministration of justice; making rec- 
ommendations to the Congress in 
respect of legislation affecting the 
administration of justice. 





From the beginning the federal 
courts have had power to appoint 
and remove officials and employees. 
But until the creation in 1939 of the 
Judicial Conference of the United 
States and the Administrative Office 
of the United States Courts, the fiscal 
and administrative affairs of the 
courts were largely managed by the 
Department of Justice. This was due 
to the fact that there was no agency 
in existence within the judicial sys- 
tem itself with any central authority 
for fiscal and administrative action. 
It was necessary to lodge such author- 
ity somewhere, and the Department 
of Justice was apparently regarded 
by the Congress, prior to 1939, as 
not inappropriate. 

By the Act of Congress of Septem- 
ber 4, 1922, the Congress created, at 
the instance of Chief Justice Taft, 
the Conference of Senior Circuit 
Judges. This was the initial step in 
the direction of vesting in the courts 
themselves and agencies thereof the 
management of their business affairs. 
That Act was designed primarily to 
supply a mechanism for the ex- 
change of judges so that courts in 
arrears could secure aid from judges 
in other circuits or districts not over- 
burdened. The Act provided that 
once a year, upon the call of the 
Chief Justice of the United States as 
Chairman, there should be a confer- 
ence of the Senior Circuit Judges of 
the several circuits for the purpose of 
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surveying the condition of business 
in the federal courts and determin- 
ing what courts might be in need of 
help and what courts might be able 
to give it. The Act prescribed a pro- 
cedure for the assignment for tem- 
porary service of judges from one 
circuit or district to another. It gave 
also to the Conference power to “sub- 
mit such suggestions to the various 
courts as may seem in the interests of 
uniformity and expedition of busi- 
ness”. Beyond this, the 1922 statute 
did not go. 

The anomalous arrangement 
whereunder the responsibility for 
the efficiency of the courts was in the 
courts themselves, but the authority 
to manage their business affairs was 
in the Department of Justice, one of 
the departments of the Executive 
Branch of the Government and one 
of the principal litigants before the 
courts, prevailed until 1939. Not only 
was this arrangement anomalous, but 
also it was potentially unwholesome, 
especially in view of the fact that 
thereunder the budget for the courts 
was prepared and submitted to the 
Congress by the Attorney General 
and the Bureau of the Budget 
acting for the President—so that 
there was thus power in the Execu- 
tive Branch to limit the budget for 
the Judicial Branch and_ thereby 
cripple efficiency. The threat of this 
division of authority and responsibil- 
ity prior to 1939 had been high- 
lighted in 1937 by the threat in the 
“Court-Packing Plan” of executive 
domination of the judiciary, and this 
was a not inconsiderable factor in 
the drafting and passage of the Ad- 
ministrative Office Act of 1939. The 
Act was sponsored by, among others, 
Judges Parker of the Fourth Circuit, 
Foster, now deceased, of the Fifth 
Circuit, and Groner and Stephens 
of the District of Columbia Circuit 
and by Attorney General Cummings. 
These sponsors appeared before the 
Judiciary Committees of the Senate 
and House and urged the creation 
of the Judicial Conference of the 
United States and of the circuit coun- 
cils and circuit conferences and of 
the Administrative Office of United 
States Courts. Among members of 
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the Congress who took active leader- 
ship in the passage of the statute 
were Congressman Chandler of Ten- 
nessee, now retired, and Congress- 
man Hobbs of Alabama, now de- 
ceased. 


Administrative Office Act 
Increases Powers of Conference 
By the Administrative Office Act, the 
Conference of Senior Circuit Judges, 
created in 1922, was renamed the 
Judicial Conference of the United 
States. I shall hereafter, for conven- 
ience, refer to it as the “Judicial Con- 
ference” or the “Conference”. The 
Act not only renamed the Confer- 
ence, but also greatly increased its 
powers. It gave the Conference, act- 
ing in co-operation with the circuit 
councils and the circuit conferences 
and with the courts themselves, a 
position of central authority in re- 
spect of the fiscal and administrative 
affairs of the federal courts and su- 
pervision and direction of the action 
of the Administrative Office and its 
Director and Assistant Director. 
The Judicial Conference consists 
of the eleven Chief Judges of the 
United States Courts of Appeals who 
must be summoned annually by the 
Chief Justice to a conference at such 
time and place in the United States 
as he may designate. Thus far the 
Conference has met only in Wash- 
ington, in the Supreme Court Build- 
ing. The Chief Justice as Chairman 
and the chief judges are required to 
advise as to the needs of their several 
circuits and as to any matters in re- 
spect of which the administration of 
justice in the courts may be im- 
proved. The Conference is required 
to make a comprehensive survey of 
the condition of business in the 
courts and to prepare plans for as- 
signment of judges to and from cir- 
cuits and districts where necessary 
and to submit suggestions to the var- 
ious courts in the interest of uni- 
formity of practice and of expedi- 
tion of business. The Chief Justice 
is obliged by the Act to submit to the 
Congress an annual report of the 
proceedings of the Judicial Confer- 
ence and its recommendations for 
legislation. The Conference fixes the 


number and prescribes the salaries 
of referees in bankruptcy and court 
reporters. It approves the budget 
prepared, as hereafter explained, by 
the Director of the Administrative 
Office. The Conference has an Ad- 
visory Committee of five, consisting 
of the Chief Justice and four of the 
chief judges. It has Standing Com- 
mittees on Court Reporters, Bank- 
ruptcy Administration and on Per- 
sonnel of the Courts and has special 
committees from time to time con- 
stituted for study and report on par- 
ticular subjects. 

In addition to creating the Judi- 
cial Conference, the Administrative 
Office Act brought into existence 
eleven judicial councils, each consist- 
ing of the active circuit judges of a 
circuit. Such councils are required to 
meet at least twice each year with the 
chief judge of the circuit presiding. 
The chief judge is required to sub- 
mit to the council the quarterly re- 
ports of the Director of the Admin- 
istrative Office as to the state of ju- 
dicial business in the circuit. The 
council is obliged to make all neces- 
sary orders for the effective and ex- 
peditious administration of the busi- 
ness of the courts within the circuit, 
and the district judges are required 
by the Act promptly to carry into 
effect all of such orders. 

The Act of 1939 provided also 
for the calling in each of the circuits 
annually by the chief judge of a con- 
ference of the circuit and district 
judges of his circuit to consider the 
business of the courts and to advise 
means of improving the administra- 
tion of justice within the circuit. The 
court of appeals in each of the cir- 
cuits is required to provide by its 
rules for representation and active 
participation at such conference by 
members of the Bar of the circuit. 
The circuit conferences usually in- 
clude an executive session at which 
matters pertaining to the internal 
affairs of the courts are dealt with, 
and ordinarily a representative of 
the Administrative Office is in at- 
tendance. An open session is also 
held at which the representatives of 
the Bar participate for the purpose 
of suggesting improvements in the 
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administration of justice from the 
point of view of the Bar. 


Act Sets Up 
Administrative Office 


In addition to the Judicial Confer- 
ence, the circuit councils and the 
circuit conferences, the Administra- 
tive Office Act of 1939 created the 
Administrative Office of United 
States Courts to be maintained at 
the seat of Government by a Director 
and an Assistant Director and other 
officials. These officials, together with 
a staff of assistants, are the executive 
agency for the courts. They act, 
according to the statute, under the 
supervision and direction of the Judi- 
cial Conference. The statute requires 
the Director to supervise all adminis- 
trative matters relating to the offi- 
cials and clerks and clerical and ad- 
ministrative personnel of the courts; 
to examine the state of the dockets 
and to secure information as to the 
courts’ needs of assistance; to prepare 
and transmit quarterly to the chief 
judges of the circuits statistical data 
and reports as to the business of the 
courts; to submit to the annual meet- 
ing of the Judicial Conference, at 
least two weeks in advance, a report 
of the activities of the Administrative 
Office and of the state of the business 
of the courts together with the sta- 
tistical data submitted to the chief 
judges and the Director’s recommen- 
dations; to submit to the Congress 
and to the Attorney General such re- 
port, data and recommendations; to 
fix the compensation of the clerks of 
the courts, deputies, librarians, law 
clerks, secretaries and other employ- 
ees; to determine and pay the neces- 
sary office expenses of the courts and 
judges and other court officials; to 
regulate and pay necessary travel and 
subsistance expenses incurred by 
judges and other court officials and 
employees while absent from their 
official stations on official business; 
to disburse the monies appropriated 
for the maintenance and operation 
of the courts; to purchase and assign 
the custody of law books, equipment 
and supplies; to audit vouchers and 
accounts of the courts and their 
clerical and administrative person- 





nel; to provide accommodations for 
the courts; and to perform such other 
duties as may be assigned to the Di- 
rector by the Supreme Court or the 
Judicial Conference. 

The Director is also required, 
under the supervision of the Judicial 
Conference, to submit to the Bureau 
of the Budget annual estimates of 
the expenditures and appropriations 
necessary for the maintenance and 
operation of the courts and the Ad- 
ministrative Office, and such supple- 
mental and deficiency estimates as 
may be required from time to time. 
These estimates are to be approved 
before presentation to the Bureau of 
the Budget by the Judicial Confer- 
ence. All such estimates under the 
statute “shall be included in the 
budget without revision but subject 
to the recommendations of the Bur- 
eau of the Budget ... .” Under the 
requirement that the Director per- 
form such other duties as may be 
assigned to him by the Supreme 
Court or the Judicial Conference, the 
Director and his staff have become 
an effective agency of the Conference 
and its committees and an aid to the 
judicial conferences of the circuits 
and to the courts themselves. 

There are four divisions in the Ad- 
ministrative Office. The Division of 
Business Administration has an 
Audit Section which audits the ac- 
counts of the various court officials; 
a Service Section which attends to 
the purchase of law books and other 
equipment and supplies and which 
provides quarters, telegraph and tele- 
phone service and the like; a Budget 
and Accounting Section which pre- 
pares the estimates for appropria- 
tions for the courts and attends to 
the allocation of the funds appro- 
priated. The Division of Procedural 
Studies and Statistics collects from 
the clerks of the courts statistics con- 
cerning their work so that the nature 
and extent of the case load shall be 
known and reported to the several 
circuits and districts and to the Ju- 
dicial Conference. The Division of 
Probation supervises the business 
practices of probation officers. The 
Division of Bankruptcy supervises 
the business practices of the referees. 
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Harold M. Stephens has been a judge 
of the Court of Appeals for the District 


of Columbia Circuit since 1935. A native 
of Nebraska, he received his A.B. from 
Cornell in 1909 and his LL.B. from Harvard 
in 1913. He began the practice of law in 
Salt Lake City, Utah, in 1912. 





In summary, the agencies of fed- 
eral judicial administration are, in 
order of importance, the courts them- 
selves, the Judicial Conference of 
the United States, the judicial coun- 
cils and conferences of the circuits, 
and the Administrative Office of 
United States Courts. 


Judicial Agencies Perform 
Four Principal Functions 


The operation of these agencies in 
the management of the business af- 
fairs of the courts can best be under- 
stood from a brief description of some 
of the practical aspects of their work. 
Four principal functions are per- 
formed: 

1. Providing personnel and facil- 
ities: Prior to the creation of the 
Administrative Office, the Depart- 
ment of Justice determined the num- 
ber of deputy clerks in each clerk’s 
office and fixed the salaries of clerks 
and deputies, within statutory limi- 
tations. It also fixed the number and 
salaries of the officers and clerks in 
the probation offices in the district 
courts. These functions are now per- 
formed by the Administrative Office. 
The power to fix the salaries of 
secretaries and law clerks of judges 
is in the Director of the Administra- 
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tive Office, to be exercised, however, 
on the basis of a classification of these 
employees by the judges according 
to efficiency, with review in the judi- 
cial councils in the event of dispute. 
Some central control is necessary in 
respect of these matters since there 
is a single appropriation for each 
class of service for the entire judi- 
cial system which must not be ex- 
ceeded. Since the appointment of 
clerical personnel is made by the 
judges themselves, it is their respon- 
sibility to see that such personnel are 
properly qualified. The Judicial 
Conference has, however, laid down 
standards for three classes of officials, 
to wit, United States commissioners, 
probation officers and court re- 
porters. The procuring of suitable 
quarters must be accomplished by 
the Administrative Office through 
the co-operation of the Public Build- 
ings Service in the General Services 
Administration and of the Post Of- 
fice Department. 

The preparation of the budget for 
approval by the Judicial Conference 
and presentation to the Senate and 
House Committees on Appropria- 
tions is of course an important aspect 
of the function of providing for per- 
sonnel and facilities. The budget is 
presented to the Committees with 
the aid of members of the Judicial 
Conference who testify in justifica- 
tion of the several items of the 
budget. The budget breakdown is 
in the following items: salaries of 
judges; salaries of clerks; probation 
system; salaries of criers; fees of com- 
missioners; fees of jurors; miscella- 
neous salaries; miscellaneous ex- 
penses; travel expenses; salaries of 
court reporters; salaries and expense 
of the Administrative Office; repairs 
and improvements of buildings; sal- 
aries and expenses of referees in 
bankruptcy. 

2. Promoting promptness in the 
dispatch of judicial business: The 
Division of Procedural Studies and 
Statistics of the Administrative Of- 
fice has established a comprehensive 
and exact system of reporting. The 
clerk of each district and circuit 
court makes a report on a separate 
card as to each case filed and as to 
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each case terminaied. Bankruptcy 
termination reports are prepared in 
the referees’ offices on a form filed 
with the clerks. All of these case re- 
ports are sent once a month by each 
clerk with a summary form showing 
the number of cases filed and termi- 
nated during the month and the 
number of cases pending at the end 
of the month. Cards for the cases filed 
show the district, the docket number, 
the nature of the case or type of of- 
fense and the name of the case. The 
termination report shows the proce- 
dural progress of the case in court, 
whether there was a trial or not, how 
long the trial lasted, by what judge 
the case was tried and the outcome, 
i.e., the amount of recovery or the 
nature of the judgment in a civil case 
or the type and length of sentence in 
a criminal case. In bankruptcy the 
distribution to creditors is given with 
an analysis of the expenses of ad- 
ministration. 


The information on these cards is 
classified by the Division staff by 
numerical code, and the numbers 
for each item are punched on the 
cards which are then processed 
through a sorting and counting ma- 
chine of the Hollerith type. In the 
fiscal year 1951, approximately 275,- 
000 separate case reports were proc- 
essed. The tabulations provide a 
means by which the judges, the cir- 
cuit councils and conferences and 
the Judicial Conference can be ad- 
vised at all times as to the state of 
business, the need of dispatch, and 
the means by which it can be accom- 
plished, including procuring tempo- 
rary assignment of outside judges for 
courts in difficulty or the creation, 
where necessary, of additional judge- 
ships. The quarterly reports pre- 
pared by the Division present an up- 
to-date picture of the work in each 
district. They show the flow of civil, 
criminal and bankruptcy business 
and figures, giving the number of 
cases pending at the beginning of the 
quarterly period, the number filed, 
the number terminated and the num- 
ber pending at the end. The report 
for the fourth quarter gives the final 
condition in each district as of June 
30 annually. An annual report pre- 


pared by the Division is filed with 
the Congress together with a state- 
ment by the Director giving full in- 
formation as to judicial business for 
the whole judicial system, an analysis 
of developments during the year, a 
general report as to the condition of 
the dockets, and tabulations showing 
the time required for disposition of 
cases by the district courts and courts 
of appeals. The Division of Proce- 
dural Studies and Statistics also col- 
lects quarterly reports as to cases 
held under advisement and the rea- 
sons therefor, if a case has been held 
more than sixty days. These reports 
have resulted in substantial reduc- 
tion of the number of cases held 
under advisement and of the time 
during which they are so held. 

Where congestion of judicial busi- 
ness is shown by the Division reports 
to be so persistent as to require the 
creation of additional judgeships, 
the Judicial Conference recommends 
legislation for an increase. The re- 
sponsibility then lies with the Con- 
gress, which has the duty to the pub- 
lic of providing an adequate judicial 
force. 

3. Promoting efficient procedures. 
Through the studies of committees 
consisting of both circuit and district 
judges, the Judicial Conference de- 
vises means of improving efficiency 
in the operation of the courts. Ex- 
amples are the recommendation of 
pretrial procedure to the district 
courts and the creation of a standing 
committee of judges to further its 
use and the recommendation of 
methods for saving expense in the 
use of jurors. At the present time a 
study is being made by a Conference 
committee of the trial of antitrust 
cases with a view to recommending 
procedures which may aid in re 
ducing the time of the courts con- 
sumed in these complicated suits. 

4. Securing Legislation of Benefit 
to the Courts: It is the general policy 
of the Judicial Conference to refrain 
from passing judgment on matters 
pertaining to substantive law or 
measures involving issues of policy 
which are primarily for the determi- 
nation of the Congress. But the Con- 
ference does make recommendations 
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for legislation relating to organiza- 
tion and operation of the courts. In 
doing so, it first gives the circuit and 
district judges an opportunity to ex- 
press their views on any measure 
under consideration. A committee of 
the Conference appointed by the 
Chief Justice, of which at least half 
the members are district judges, 
studies a given measure and circu- 
lates a report thereon throughout the 
judiciary. This report is submitted 
for consideration at the circuit con- 
ferences, and action taken at these 
conferences is then reported through 
the chief judges to the Judicial Con- 
ference. Only at the end of this proc- 
ess does the latter body make rec- 
ommendations to the Congress. 


Conference Recommends 
Improvements in Court System 
Examples of improvements in the 
organization and operation of the 
courts accomplished by legislation 
recommended by the Conference are 
the following: establishment of an 
official court reporter system for the 
district courts; change of the method 
of compensating referees in bank- 
ruptcy from a fee to a salary basis; 
limitation of three-judge district 
courts convened to hear cases arising 
under the antitrust laws to one cir- 
cuit judge and two district judges, 
thus lessening the interference of 
such cases with the work of the 
courts of appeals—a previous statute 
having required the service of three 
circuit judges; revision and simplifi- 
cation of the manner of handling 
fees charged by Via clerks of the 
district courts; ‘simplification of 
methods of the court clerks in han- 
dling trust funds through checking 
accounts with the Treasury of the 
United States; placing the appoint- 
ment of all of the United States com- 
missioners in national parks solely 
in the district courts of the districts 
in which the parks are located, a 
previous statute having required the 
appointment of such commissioners 
on recommendation and approval 
of the Secretary of the Interior; re- 
Vision of Title 18 and Title 28 of the 
United States Code—the Criminal 
and Judicial Codes, respectively; in- 


The Administrative Affairs of the U. S. Courts 


crease in the per diem fees, mileage 
and allowance for subsistence of 
jurors; limitation of review of orders 
of the Federal Communications 
Commission (other than those issued 
in the exercise of its radio licensing 
functions) and of the orders of the 
Secretary of Agriculture under the 
Packers and Stockyards Act and the 
Perishable Agricultural Commod- 
ities Act and of the orders of the 
United States Maritime Commission, 
Federal Maritime Board and Mari- 
time Administration to the appro- 
priate circuit courts of appeals with 
further review on certiorari by the 
Supreme Court rather than, as there- 
tofore, to three-judge district courts 
consisting of a circuit judge and two 
district judges with right of appeal 
direct to the Supreme Court; estab- 
lishment of the Youth Authority for 
individualized treatment of youthful 
offenders. 

It may properly be said in con- 
clusion of this topic that the Admin- 
istrative Office Act of 1939 and its 
administration by the Judicial Con- 
ference, the judicial councils and cir- 
cuit conferences, the Administrative 
Office with its Director and Assistant 
Director and the courts themselves 
have accomplished greater effective- 
ness in the national judicial system 
as a whole, at the same time preserv- 
ing both the vitality and independ- 
ence of the parts; and the Act has 
unified authority and responsibility 
in the management of fiscal and ad- 
ministrative affairs of the courts and 
has eliminated all potentiality of 
limitation by the Executive Branch 
of the Government of the effective 
operation of the Judicial Branch. 
Subject only to the authority of the 
Congress, representing the people, to 
determine the amount of the appro- 
priations for the support and opera- 
tion of the courts and for their hous- 
ing, the Judicial Branch has com- 
plete independence, both as to its 
decisions and as to its business affairs. 


II. 
DELAY 
Although there is a basis for some 
satisfaction in respect of improved 
efficiency in the operation of the 
United States courts through the new 


agencies and methods of administra- 
tion above described, the fact must 
be faced that there is still a continu- 
ing serious delay in the disposition of 
cases on the civil docket in both the 
district courts and the courts of ap- 
peals. 

In the eighty-six United States 
District Courts, for civil cases in 
which a trial was held and termi- 
nated during the fiscal year 1951, 
the median time interval from filing 
to disposition was 12.2 months; from 
issue to trial, 7.3 months. Criminal 
cases were more promptly dealt with 
because of the priority to which they 
are entitled. 

In the courts of appeals the me- 
dian time between filing of the com- 
plete record and final disposition for 
cases terminated after a hearing or 
submission was 6.7 months, although 
the median time from hearing to 
decision was but 1.5 months. The 
median from filing in the district 
courts to decision in the courts of 
appeals is 21.4 months. 

If the figures for particular dis- 
tricts be consulted rather than those 
for the eighty-six districts taken to- 
gether, the time interval is in some 
instances much greater than that just 
stated. For example, in the Southern 
District of New York, the median 
time in the fiscal year 1951 from 
filing to disposition of civil cases in 
which a trial was held was 35.4 
months; from issue to trial 28.5 
months. In the District of Columbia, 
the median time from issue to trial 
was 23.0 months in jury cases and 
16.3 months in nonjury cases.! In 
California, in the federal district 
courts the lag was less. The median 
time interval from filing to disposi- 
tion of civil cases in which a trial 
was held, in the fiscal year 1951, in 
the Northern District was 11.0 
months; from issue to trial 5.7 
months. In the Southern District, the 
interval from filing to disposition 
was 9.5 months; from issue to trial 
5.1 months. In the District of New 
Jersey, the interval from filing to 
disposition was 24.3 months; from 





1. No figures are available in respect of the 
District of Columbia for the interval from filing 
to disposition. 


July, 1952 * Vol. 38 559 








issue to trial 13.8 months. In the 
Eastern District of Pennsylvania 
(which includes Philadelphia) from 
filing to disposition the interval was 
19.0 months; from issue to trial 14.9 
months. In the Eastern District of 
Michigan (which includes Detroit) 
from filing to disposition was 10.8 
months; from issue to trial 7.1 
months. In the Northern District of 
Illinois (in which Chicago is situ- 
ated) from filing to disposition was 
16.7 months; from issue to trial 10.8 
months. In the District of Maryland 
from filing to disposition, 8.8 
months; from issue to trial 4.8 
months. 

If the series of years ending with 
the fiscal year 1951 for which figures 
are available, to wit, the years 1945 
to 1951, are regarded, the showing 
is not more heartening; on the con- 
trary, the reports show that in most 
of the districts above particularized, 
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the time lag in the disposition of 
cases has been increasing. The fol- 
lowing tables so demonstrate:? 


Delay in Rendering Justice 
Is Denial of Justice 


Delay, whether of years or months, in 
the disposition .of cases in the courts 
is a denial of justice to both private 
and public litigants. It will be re- 
membered that during the war a 
case involving the question of the 
validity of an Executive Order—is- 
sued more than five months before 
the Germans surrendered and more 
than seven months before the Jap- 
anese surrendered—directing the 
Secretary of War to seize and oper- 
ate the plants of a private industry, 
was not finally disposed of until 
ten months after filing, and then only 
through a remand by the Supreme 
Court with instructions to dismiss as 
moot because the war was over. 





MEDIAN TIME INTERVALS, IN MONTHS, FROM FILING TO DISPOSITION OF CIVIL 
CASES IN WHICH TRIAL Was HELD, TERMINATED DURING THE FISCAL 
YEARS 1945 THroucH 1951, in CERTAIN SELECTED DISTRICTS 


Fiscal 86° 

Year Districts N.Y.,S. N.J. 

1945 9.0 15.2 20.7 11.6 
1946 8.9 16.0 Fie 12) 
1947 9.0 17.9 7.3 13.4 
1948 9.9 22.5 20.1 13.7 
1949 10.4 21.8 20.3 15.3 
1950 11.2 $2.4 19.8 17.8 
1951 12.2 35.4 24.3 19.0 


Pa.,E. Mich., E. 


Ill.,N. Cal.,N, Cal,,S. Md. 
13.0 ja 7.7 7.8 6.5 
8.3 Zi 11.2 8.5 6.2 
10.4 12.6 8.9 59 6.6 
8.8 jE 10.5 (BL 9.6 
10.3 13.7 10.1 6.7 7.5 
11.7 16.0 10.5 8.8 8.3 
10.8 16.7 11.0 9.5 8.8 


MEDIAN TIME INTERVALS, IN MONTHS, FROM ISSUE TO TRIAL OF CiviL CASES 
IN WHICH TRIAL Was HELpD, TERMINATED DURING THE FISCAL 
YeEArS 1945 THrouGH 1951, in CERTAIN SELECTED DIsTRICTS 


Fiscal 86° 

Year Districts N.Y.,S.  N.J. 

1945 5.3 8.2 10.5 6.9 
1946 5.0 10.1 6.7 7.5 
1947 pt 11.4 5.4 8.7 
1948 5.8 15.1 12.6 10.3 
1949 5.9 18.8 12.6 12.6 
1950 6.7 21.1 12.5 12.8 
1951 7.3 28.5 13.8 14:9 


Pa.,E. Mich., E. 


lil.,N. Cal.,N, Cal.,S. Md. 
8.9 6.9 4.7 4.5 3.4 
5.4 6.2 Le | a0 3.0 
Vea 6.9 5.0 3.4 5.9 
5.9 7.4 5.9 3.8 5.5 
7.3 7.4 4.9 3.7 ol 
G4 10.0 5.7 52 6.2 
7.1 10.8 5.7 ool 4.8 


* 84 districts 1945-1948; 86 districts 1949-1951. 


MEpIAN TIME INTERVALS, IN MONTHS, FROM IsSUE TO TRIAL OF CiviL CASEs 
IN WuicH TRIAL Was HELD, TERMINATED DURING THE FISCAL 
YEARS 1948 THROUGH 1951 IN THE DisTRICT OF COLUMBIA 


Fiscal Year 


Jury Cases 
1948 13.3 months 
1949 ion: 
1950 a. ~ 
1951 4.) | as 
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Non-Jury Cases 


15.2 months 
is. 
is) ae 
16.3 “ 





The parties to the litigation were un- 
able during the war to ascertain with 
finality whether or not the seizure 
was valid. Many examples could be 
given of the denial of justice to both 
public and private litigants by delay 
in the disposition of cases. 

What are the causes of delay? In 
some instances, delay may be due to 
inexpertness of judges. Present meth- 
ods of selection do not always result 
in bringing to the bench the ablest 
and most experienced members of 
the profession. Present conditions of 
compensation, in view of taxes, di- 
minished purchasing power of the 
dollar, and the absence of any pro- 
vision for the security of dependents 
upon the death of a judge? are not 
such as to attract the most able law- 
yers to a career on the Federal Bench 
unless they have independent means. 


The British system whereunder 
appointments to the nisi prius courts 
are made only from barristers and 
wherein appointments to the Court 
of Appeals are made solely from 
members of the nist prius courts and 
where, although the appointments 
are technically made by the Prime 
Minister, the judges are actually 
selected by the Lord Chancellor and 
solely upon merit, may set a pattern 
worthy to be followed. The general 
excellence of the British Bench and 
the expedition with which it dis- 
poses of cases are well known. 

A further cause of delay may be 
the summer suspension system which 
closes some courts for a substantial 
period in the summertime except for 
emergency hearings. This is in part 
traditional and in part due to the 
difficulty, in some jurisdictions, of 
securing the attendance of counsel, 
parties and witnesses in the summer 
period. But courts must be, like 
fire and police departments, avail- 
able to serve the public need at 
all times. It may be necessary to ap- 
proach in the judiciary what many 
educational institutions have insti- 

(Continued on page 621) 





2. The figures for the District of Columbia are 
available only for 1948 to 1951. 

3. There is such provision for the dependents of 
members of Congress, Foreign Service officials and 
employees, and officials and employees under Civil 
Service. 
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First Announcement of Program: 


Seventy-Fifth Annual Meeting 


THE ASSEMBLY 


Monday, 10:00 A.M. Auditorium of the High School of 
Commerce 
The President presiding 


Call to Order 

Address of Welcome 

Response 

Introduction of Distinguished Guests 

Annual Address of the President 

Presentation of Resolutions (Constitution, Article IV, 
Section 2) 

Eleventh Annual Meeting of American Bar Associa- 
tion Endowment, Thomas J. Guthrie, President, 
Des Moines, Iowa 

Announcement of vacancies in offices of State and As- 
sembly Delegates 

Nomination and Election of Assembly Delegates to 
fill vacancies 

Nomination of five Assembly Delegates for three-year 
terms 


Wednesday, 2:00 P.M. 


The President presiding 
“National Defense” 
Speakers: 
The Honorable Frank Pace, Jr., Secretary of the 
Army 
The Honorable Gordon Dean, Chairman, Atomic 
Energy Commission 
William M. Allen, President, Boeing Airplane 
Company 
General Discussion 


Thursday, 2:00 P.M. 


The President presiding 

Presentation of Ross Bequest Award 

Introduction of representative of The Canadian Bar 
Association 

Introduction of and address by The Right Honorable 
Lord Justice Morris, P. C. 

Consideration of Amendments to Constitution and 
By-Laws 

Report of Committee on Resolutions, Floyd E. 
Thompson, Chairman, Chicago, Illinois 

Presentation of Awards of Merit to cities showing 
greatest improvement in Traffic Courts 


Thursday, 8:00 P.M. Palm Court, The Palace Hotel 


ANNUAL DINNER 
The President presiding 
Presentation of the American Bar Association Medal 
Address by The Honorable Theodore R. McKeldin, 
Governor of Maryland 
Introduction of Incoming President 


Friday 


Ball Room, The Palace Hotel 
Immediately following adjournment of the last ses- 


sion of the House of Delegates 
The President presiding 

Report by the Chairman of the House of Delegates of 
action upon resolutions previously adopted by the 
Assembly 

Action by the Assembly upon any resolutions pre- 
viously adopted by the Assembly but disapproved 
or modified by the House 

Unfinished business 

New business 

Introduction of new officers and members of Board 
of Governors 

Adjournment sine die 


THE HOUSE OF DELEGATES 


The House of Delegates will meet in the Ballroom of 
the Palace Hotel at 2:00 p.m. Monday, September 15; 
9:30 a.m. Tuesday, September 16; 9:30 a.m. Wednesday, 
September 17; 9:30 a.m. Thursday, September 18 and 
9:30 a.m. Friday, September 19. The calendar for the 
House meetings will appear in the Advance Program. 


SECTION MEETINGS AT SAN FRANCISCO 
(Completed programs will appear in the Advance 
Program for the San Francisco Meeting) 


Administrative Law (Monday and Tuesday, 
September 15 and 16) 


The Council will meet at 2:00 p.m. Sunday, and the 
general sessions of the Section will be held Tuesday 
morning and afternoon at the Clift Hotel. Commit- 
tee reports will be discussed. A luncheon will be held 
Tuesday noon at the Bellevue Hotel, at which Doug- 
las L. Edmonds of the Supreme Court of California, 
will speak. 


Antitrust Law (Wednesday and Thursday, 
September 17 and 18) 


The Section will meet at 10:00 a.m., Wednesday and 
Thursday, at the Fairmont Hotel. A joint luncheon 
with the Section of Corporation, Banking and Busi- 
ness Law, will be held at 12:30 p.m. Thursday, at the 
Mark Hopkins Hotel. Leon R. Yankwich, Judge of 
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the United States District Court for the Southern Insurance Law (Sunday, Monday, Tuesday and Junior 
District of California, will speak. Wednesday, September 14, 15, 16 and 17) Tuesd 
Fairmont Hotel. The Officers, Members of Council Hoi 
Bar Activities (Sunday and Tuesday, and Committee Chairmen will meet at a luncheon mit 
September 14 and 16) at 12:00 m. Sunday. On Monday at 8:00 a.m. break- and 
The Committee on Award of Merit will meet at 9:00 fast meetings have been scheduled for the Committee mee 
A.M. and the Council at 2:00 p.m. Sunday, at the Pal- on Fire Insurance Law, the Committee on Life In- Al 
ace Hotel. The Section will meet at 10:00 a.m. Tues- surance Law and Compulsory Nonoccupational Dis- eral 
day, followed by a luncheon of the Conference of Bar ability Benefits, and the Committee on Membership. has 
Association Secretaries at 12:15 p.m. at the Fairmont Regular sessions of the Section will be held at 2:00 of I 
Hotel. The luncheon speakers will be Burton J. p.m. Monday, and 9:30 a.m. and 1:30 p.m. Tuesday, P.M. 
Ballard, Director of Public Relations of the State Bar during which Section Committee reports will be mit 
of California, and Louis M. Brown, Public Relations presented and discussed and speakers will address the ar 
Chairman of the Los Angeles Bar Association. Their Section members. On Tuesday at 8:00 a.m. the Com- Pra 
subject will be “Public Relations—State and Local”. mittee on Casualty Insurance Law and Workmen’s rece 
Compensation and Employers’ Liability Insurance Fin 
Corporation, Banking and Business Law (Sunday, Law, and the Committee on Fidelity and Surety In- _ 
Monday, Tuesday and Wednesday, surance Law, will hold breakfast meetings. A recep- foll 
September 14, 15, 16 and 17) tion and dinner dance will be held at the Mark Hop- ber: 
The Council will meet on Sunday at the St. Francis kins Hotel Tuesday evening. Arrangements are being of ] 
Hotel. The general sessions of the Section will be made for a panel on Trial Tactics on Wednesday att 
held Monday and Tuesday at 2:30 p.m. at the Palace morning on “Expert Testimony in Insurance Cases”. bee 
Hotel. At the first session there will be a discussion evel 
on “What’s New in Corporation Laws”, participated International and Comparative Law (Sunday, Tuesday, Clu 
in by the members of the Committee on Corporate and Wednesday, September 14, 16 and 17) Labor 
Laws of which Ray Garrett, of Chicago, Illinois, is The Council will meet at 10:00 a.m. and 2:00 p.m. Septet 
Chairman. On Tuesday, Adolf A. Berle, Jr., former Sunday at the St. Francis Hotel. A breakfast meeting Th 
Assistant Secretary of State, Professor of Corporation will be held at 8:00 a.m. at the headquarters of the 9-0 
Law at Columbia University, will speak on “The San Francisco Bar Association, for the Comparative Tu 
Modern Corporation in the Modern State”. The Law Division. Regular sessions of the Section will be hel 
Division of Food, Drug and Cosmetic Law will meet held at 10:00 a.m. and 2:00 p.m. Tuesday, and 10:00 San 
on Wednesday and Thursday at 10:00 a.m., at the A.M. Wednesday, at the St. Francis Hotel. A joint 
Clift Hotel. At the Wednesday morning session there luncheon with the Junior Bar Conference is sched- aa 
will be an address by George P. Larrick, of Washing- uled for 12:30 p.m. Tuesday. Natio 
ton, D. C., Deputy United States Commissioner of ion 
Food and Drugs, followed by discussion of the Federal Judicial Administration (Sunday, Monday, Tuesday, Pal, 
Food, Drug and Cosmetic Act. On Thursday morn- Wednesday and Thursday, September 14, 15, 16, witl 
ing, Robert E. Curran, Q.C., of Ottawa, Legal Ad- 17 and 18) 9-() 
viser to the Canadian Department of National Health The Council will meet at 10:00 a.m. Sunday at the oil 
and Welfare, will speak on “Revision of Canadian Mark Hopkins Hotel. At noon on Monday there will by 
Food and Drugs Act”. Several papers will also be be a luncheon for the Judges attending the meeting, oe 
presented. A joint luncheon with the Section of Anti- followed by an afternoon program to be announced Bar 
trust Law, will be held at 12:30 p.m. Thursday at the later. The Annual Dinner in honor of the Judiciary ty 
Mark Hopkins Hotel. of the United States, sponsored jointly by the Section, the 
The Conference of Chief Justices and The National wh 
Criminal Law (Tuesday and Wednesday, Conference of Judicial Councils, will be held at 7:30 ‘i 
September 16 and 17) p.M. Monday, at the Mark Hopkins Hotel. A session = 
Clift Hotel. Regular sessions of the Section will be demonstrating Pretrial Conference in Antitrust Cases Miner 
held on Tuesday and Wednesday morning. At the will be held at 10:00 a.m. Tuesday, at the United Septe 
Tuesday morning session the subject, “Federal Tax- States Courthouse. The afternoon session will be de- Ma 
ation as a Weapon Against Organized Crime”, will voted to reports of Section Committees and the Chi 
be discussed. Tuesday afternoon, Honorable Gustav State Committee on the Improvement of the Admini- lar 
Schramm of Pittsburgh, will direct a discussion on the stration of Justice, at the Mark Hopkins Hotel. At and 
subject of the “Role of Juvenile Courts in the Admini- 10:00 a.m. Wednesday, a session under the auspices of Th 
stration of Justice.” The Wednesday morning session the Committee on Cooperation with Laymen will be Munic 
will be devoted to the subject of “Co-operation of the held at the Mark Hopkins Hotel, and on Thursday Septe 
Bar and Mass Media in Fictional Crime Portrayals at 10:00 a.M., a final session devoted to Traffic and St. 
as to Their Behavior, the Administration of Justice”. Justice of the Peace Courts will be held. tun 











Junior Bar Conference (Saturday, Sunday, Monday and 

Tuesday, September 13, 14, 15 and 16) 
Hotel Bellevue. Vhe Executive Council and the Com- 
mittee on Awards of Merit will meet at 10:00 a.m. 
and 2:00 p.m. Saturday. On Sunday there will be a 
meeting with State Junior Bar Groups at 9:30 A.M., 
A luncheon at 12:30 p.M., will be followed by a gen- 
eral session of the Section at 2:00 p.m. A reception 
has been scheduled for Sunday evening at the Lounge 
of Bar Association of San Francisco. Monday at 2:00 
p.M. there will be meetings of the Resolutions Com- 
mittee and the Nominating Committee. At 2:30 P.M. 
a round table discussion on “How to Run a Law 
Practice 1or Profit”, and at 4:00 p.m. a debate and 
reception sponsored by the Conference on Personal 
Finance l.aw. On Tuesday there will be a regular 
session of the Section at 10:00 A.M., which will be 
followed by balloting for officers and council mem- 
bers. At 12:30 p.M. a joint luncheon with the Section 
of International and Comparative Law will be held 
at the St. Francis Hotel. A round table discussion has 
been scheduled for 2:30 Tuesday afternoon. Tuesday 
evening there will be a dance at the St. Francis Yacht 
Club. 


Labor Relations Law (Monday and Tuesday, 

September 15 and 16) 
The regular sessions of the Section will be held at 
2:00 p.m. on Monday and 10:00 a.m. and 2:00 p.m. 
Tuesday, at the St. Francis Hotel. A luncheon will be 
held at 12:30 p.m. Tuesday at the headquarters of the 
San Francisco Bar Association. 


Legal Education and Admissions to the Bar 

and joint sessions with 

National Conference of Bar Examiners 

(Monday and Tuesday, September 16 and 17) 
Palace Hotel. The Section will hold joint meetings 
with The National Conference of Bar Examiners at 
2:00 p.m. Monday, and 10:00 a.m. Tuesday, which 
will be devoted to discussion of two problems revealed 
by the Survey of the Legal Profession, on bar ex- 
aminations and requirements for admission to the 
Bar, and other timely subjects. A joint luncheon will 
be held at 12:15 p.m. Tuesday. A regular meeting of 
the Section will be held at 10:00 a.m. Wednesday 
which will be devoted to a panel discussion on train- 
ing the lawyer for responsible leadership. 


Mineral Law (Monday, Tuesday and Wednesday, 
September 15, 16 and 17) 
Mark Hopkins Hotel. The Council and Committee 
Chairmen will meet at 4:00 p.m. Monday. The regu- 
lar sessions of the Section will be held at 10:00 a.m. 
and 2:00 p.m. Tuesday, and 10:00 a.m. Wednesday. 
The annual dinner is scheduled for 7:30 p.m. Tuesday. 


Municipal Law (Sunday, Monday and Tuesday, 
September 14, 15 and 16) 


St. Francis Hotel. The Council will meet at 2:00 p.m. 
Sunday. The general sessions of the Section will be 
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held at 2:00 p.m. Monday, and 10:00 a.m. and 2:00 
p.M. Tuesday. A luncheon meeting will be held at 
12:30 p.m. Tuesday. 


Patent, Trade-Mark and Copyright Law (Saturday, 
Sunday, Monday, Tuesday and Wednesday, 
September 13, 14, 15, 16 and 17) 


Sir Francis Drake Hotel. Following a meeting of the 
Council and Committee Chairmen Saturday morning, 
there will be a symposium at 2:00 p.m. on copyrights. 
The American Group of the International Associa- 
tion for the Protection of Industrial Property will 
meet at 10:00 a.m. Sunday, to be followed by a 
symposium on trade-marks at 1:15 p.m. A breakfast 
has been scheduled for the Western Division of the 
National Council of Patent Associations at 8:00 A.M. 
Monday, at which the subject “Public Relations”, 
will be discussed. The first regular session will con- 
vene at 2:00 p.m. Monday, and will be continued all 
day Tuesday and Wednesday morning until all busi- 
ness is concluded. Committee reports will be discussed. 
In addition to a debate on controversial issues, there 
will also be interesting talks by distinguished speak- 
ers on timely subjects. On Tuesday at 12:30 there 
will be a luncheon for the American Group of the 
International Association for the Protection of In- 
dustrial Property, and the Section dinner will be held 
Tuesday evening. 


Public Utility Law (Monday, Tuesday and Wednesday, 
September 15, 16 and 17) 


Palace Hotel. The Advisory Committee will meet at 
2:00 p.m. and the Council at 3:00 p.m. Sunday. A 
regular session of the Section will be held at 2:30 p.m. 
Monday at which the Standing Committee report will 
be discussed. There will be a panel discussion on “De- 
velopments During the Year” at which the Chairman, 
A. J. G. Priest will preside. The panel members will be 
Milford Spring, Attorney for Southern Counties Gas 
Company, Los Angeles, California, Electric and Gas; 
George L. Buland, Vice President and General Coun- 
sel, Southern Pacific Company, San Francisco, Cali- 
fornia, Transportation; Fletcher Rockwood, of Port- 
land, Oregon, Communications; and E. C. McKeage, 
Chief Counsel, California Public Utilities Commis- 
sion, San Francisco, California, Air Carriers. Tuesday 
morning at 10 A.M. there will be a panel discussion 
on “Depreciation Policies and Inflation”. The panel 
members are Clarence H. Roos, Chicago, Illinois, 
George E. Eder, Assistant General Attorney, Inter- 
national Telephone and Telegraph Company, New 
York City, and Charles W. Smith, Chief, Bureau of 
Accounts, Finance and Rates, Federal Power Com- 
mission, Washington, D. C. The Tuesday afternoon 
session will be devoted to a panel discussion on “The 
Regulatory Lag”. The panel members are. William 
A. Dougherty, New York City and Allan P. Matthew, 
San Francisco, California. The dinner dance will be 
held Wednesday evening at 7:00 p.m. 

(Continued on page 570° 
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Are You “Lawyer” or ‘Attorney’ ? 


Or, What's in a Name? 


by Ben W. Palmer + of the Minnesota Bar (Minneapolis) 


® Members of the legal profession are listed as ‘‘attorneys’’ in the telephone book of 
Mr. Palmer's city of Minneapolis; just across the Mississippi River, the St. Paul telephone 
directory calls us “lawyers”. Whether this has anything to do with the traditional 
rivalry of the Twin Cities, Mr. Palmer does not tell us, but his research on the question 
posed in the title of his article brings forth some interesting and amusing sidelights on 


the history of the profession. 





® What do you prefer to be called, 
“lawyer” or “attorney”? Or, knowing 
that like the rose you smell as sweet 
under any name, are you utterly 
unconcerned? Or like stoical Marcus 
Aurelius are you indifferent to con- 
notations of either praise or blame 
that a nice distinction in names or 
labels may imply? Perhaps you say 
with him: “Neither worse then or 
better is a thing made by being 
praised. That which is really beauti- 
ful [shall we say the legal profes- 
sion?] has no need of anything; not 
more than law, not more than truth, 
not more than benevolence or mod- 
esty. Which of these things is beauti- 
ful because it is praised, or spoiled by 
being blamed? Is such a thing as an 
emerald made worse than it was if 
it is not praised? Or gold, ivory, pur- 
ple, a lyre, a little knife, a flower?” 

Whether you are emerald, knife 
or little flower, what is the present 
day distinction, if any, between an 
attorney and a lawyer? 


We know the old distinction and 
the present English one. Through- 
out its history English law has dis- 
tinguished the attorney who repre- 
sents a person for purposes of liti- 
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gation and the pleader who speaks 
for a litigant in court. The former 
was appointed by the party in court 
under elaborate safeguards and had 
power to bind his principal. He was 
particularly a convenience to great 
landowners who found it trouble- 
some to appear personally in the 
cases in which they were constantly 
engaged. But with oral pleadings 
and the formalism of early law in 
which slips might be fatal the liti- 
gant began to use a more experi- 
enced narrator. Perhaps at first it 
was a casual bystander who had an 
aptitude and acquired a taste for so 
assisting litigants. So the class of 
barristers developed. 

There was a time, however, when 
it looked as if the distinction be- 
tween the attorney and the barrister 
might disappear in England as it 
did in America. But the separation 
became permanent after the six- 
teenth century because of differences 
in appointment, discipline, person- 
nel, education and function. 
Barristers Were Not 
Officers of the Court 


Barristers were admitted to practice 
in the courts, not by the judges, but 





by the Inns of Court. They were 
not officers of the court and were 
much less directly under its control 
than attorneys. The attorneys were 
admitted by the judges. They were 
officers of the court and were never 
allowed to forget it. They were di- 
rectly and completely subject to its 
discipline even to the extent of being 
thrown over the bar for grave mis- 
conduct. And in 1605 we find a 
statute regulating the attorneys’ 
method of rendering accounts to 
clients, providing penalties for cer- 
tain forms of fraudulent or negligent 
conduct and attempting to suppress 
unqualified practitioners. 


The education of the barrister was 
in the Inns of Court which from the 
middle of the sixteenth century 
began the policy of excluding the 
practicing attorney from their mem- 
bership. The attorney studied plead- 
ings, process, modes of executing 
judgment, conveyancing forms. The 
barrister learned the art of examin- 
ing witnesses and the principles 
underlying the rules of the common 
law. As Roger North put it, “bare 
reading without practice which pe- 
dantiseth a student never makes him 
a lawyer”. So apprentices in the 
Year Book era occupied a special 
enclosure in the court, humorously 
called the crib. Furthermore, the bar- 
rister always regarded the attorney 
as nothing but a superior kind of 
clerk. Thus in 1631 the judges stated 
that “there ought always to be pre- 
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served a difference between a coun- 


cellor-at-law, which is the principal 
person next unto the serjeants and 
judges in administrations of justice, 
and attorneys and solicitors which 
are but ministerial persons and of an 
inferior nature”. And another order 
of the judges in 1666 referred to 
attorneys as “immaterial persons of 
an inferior nature”. 

The barrister was socially superior 
to the attorney. As early as 1629 it 
was laid down that he could not 
sue for his fees as an attorney could. 
And that is still the rule, just as to- 
day some of the Inns of Court 
deny admission to any person who is 
engaged in trade. Furthermore, the 
barrister cannot bind his client by 
anything he says in court, he deals 
with the attorney and not the client 
and he cannot be sued for negligence 
in handling his client’s case. So for 
at least six centuries the legal pro- 
fession in England has been divided, 
as we know, into barristers or coun- 
sel and attorneys, now called solici- 
tors. 

Lord Campbell, when he first 
started practice, in writing in 1808 of 
his life on circuit, said of the bar- 
risters: “‘We must all live in lodgings, 
it being forbidden to sleep at the 
inns on account of the attorneys 
being there.” He and his associates 
“lived together very amicably, not- 
withstanding a few jealousies and 
rumours of huggery”. “Hugging” 
attorneys was being too civil to them, 
that is, improperly trying to get 
business. 

In 1812 when he and other bar- 
risters reached Gloucester for the 
term they found no briefs or retain- 
ers. Previously that court had been 
attended only by attorneys who had 
just presented to the chairman of the 
sessions a petition praying that they 
might retain their privilege of prac- 
ticing as advocates. 

Early next morning the attorneys 
began to arrive, but instead of apply- 
ing to us they scowled upon us most 
dreadfully, and seemed much disposed 
to throw us into the river. They sta- 
tioned themselves outside the inn 
door, and the moment a magistrate 


appeared they canvassed him for his 
vote and interest in their favour. One 


or two magistrates paid their respects 
to us, and expressed a determination 
to support us, but eleven o’clock ar- 
rived and we had no symptom of busi- 
ness, and the general appearance of 
things was exceedingly hostile. The 
court then sat. We marched in robed 
and wigged—to the no small amuse- 
ment of many Welshmen, who never 
saw human beings so disguised before. 
I, as senior, headed our little band, 
carrying a blue bag filled with books. 
We took post under the bench, dis- 
placing our opponents from the 
ground they had occupied. The chair- 
man, Sir Robert Salisbury, ordered 
the Clerk of the Peace to read the 
resolution adopted at the adjourned 
sessions at Monmouth, whereby it was 
ordered that barristers should have 
exclusive audience. This being done, a 
magistrate rose and, after a long 
speech in favour of the attorneys, 
moved that this resolution be re- 
scinded. The motion was seconded by 
another orator, and a regular, or rath- 
er irregular debate began. The best 
speaking was decidedly with the ad- 
verse party. I felt a very strong in- 
clination to address the court; but I 
thought it more for our dignity not to 
interfere... . At last they came to a 
vote, when there appeared for the 
motion seven, against it ten. I then 
delivered a short address in the name 
of the bar, which was generally ap- 
proved of. I most seriously thought 
for some time that, although we had 
come down upon a recorded resolu- 
tion of the court, of which the chair- 
man had delivered me a copy in his 
own handwriting, we should be 
obliged to make our bow and with- 
draw. You may see how ticklish it was, 
as we had a majority of only three. 
Had the decision been the other way, 
I should have incurred infinite ridi- 
cule. What were the poor attorneys 
now to do, being gagged for ever- 
more? They retired and compromised 
privately as many things as they could, 
but some could not be smothered. 
Several briefs were immediately 
handed over to me. There were only 
three contested matters which came be- 
fore the court. I was wrong in point of 
law, but succeeded in each of them. I 
felt some remorse of conscience, but 
there was no perversion of substantial 
justice. Before leaving the court I 
received a retainer for next sessions. 
I .made nine guineas, Price two, 
Conant one. 


‘*Solicitor’’ Smacks 
of Violation of Canons 


In view of our self-imposed canon 
against the solicitation of business 
we do not suppose that you would 
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prefer “solicitor” to “lawyer” even 
if you observe the fine distinction 
suggested by Samuel Johnson. Bos- 
well, you remember, had “suggested 
a doubt of the justice of the general 
opinion that it is improper in a 
lawyer to solicit employment. John- 
son: ‘Sir, it is wrong to stir up law- 
suits; but when once it is certain 
that a law-suit is to go on, there is 
nothing wrong in a lawyer’s endeav- 
oring that he shall have the benefit 
rather than another.’ Boswell: ‘You 
would not solicit employment, Sir, 
if you were a lawyer?’ Johnson: ‘No, 
Sir, but not because I should think 
it wrong, but because I should dis- 
dain it.’ This was a good distinction 
which will be felt by men of just 
pride. He proceeded: ‘However, | 
would not have a lawyer be wanting 
to himself in using fair means. I 
would have him to inject a little 
hint now and then, to prevent his 
being overlooked.’ ” 


Assuming that you are a success- 
ful “hinter” but avoid the name of 
“solicitor”, how would you like to 
be called a “procurer”? Blackstone 
in 1768 said that an attorney answers 
to the procurator or proctor of the 
civilians and canonists. The proc- 
urator of Judea was primarily a 
fiscal officer, but by Chaucer’s time 
his friar indicated the legal function 
when he said, “May I not aske a lybel 
Sir Somphour and answer by my 
procurator.” But “procurer” is re- 
lated to “procurator” and so might 
be offensive as it was to the Scotch 
Society of Procurators. 


The Society of Procurators by 
royal charter had their ancient des- 
ignation changed into that of Solici- 
tors, from a notion as Boswell says 
that it was more “genteel”. The Cal- 
edonian Mercury poked fun at them 
for their assertion of the “sole privi- 
lege of PROCURING, in the most 
extensive sense of the word, exclu- 
sive of chairmen, porters, pennypost 
men, and other inferiour souls”. 


Whereupon a majority of the Soci- 
ety sued the publisher for damages. 
Johnson wrote out an argument for 
Boswell who defended the publish- 
er, “A jest breaks no bones. The 
members of the Society never have 


July, 1952 * Vol. 38 565 


Are You “Lawyer” or “Attorney”? 


gained half-a-crown less in the whole 
profession since this mischievous 
paragraph has appeared, and as to 
their reputation, what is reputation 
but an instrument for gaining mon- 
ey? If, therefore, they have lost no 
money, the question upon reputa- 
tion may be answered—De minimis 
non curat Praetor. Whether there 
was, or was not, an animus injuri- 
andi is not worth inquiring, if no 
injuria can be proved. But the truth 
is there was no animus injuriandi. 
It was only an animus irritandi, 
which happening to be exercised up- 
on a genus irritabile produced unex- 
pected violence of resentment. Their 
irritability arose only from an opin- 
ion of their own importance, and 
their delight in their new exalta- 


tion.” But the court “made a serious 
matter of this dull and foolish joke, 
and adjudged Mr. Roberts (the pub- 
lisher) to pay to the Society five 
pounds and costs of suit”. Boswell 
added, ‘The decision will seem 
strange to English lawyers.” 

But, whatever your preference in 
titles be, you cannot be a lawyer in 
Minneapolis according to the classi- 
fied section of the telephone book. 
You are an attorney there, though a 
lawyer in St. Paul, New York, Wash- 
ington, Chicago and the United 
States census. And though we don’t 
know what kind of bird we are, on 
the New Jersey coast a “lawyer” is 
a black-necked stilt. Pursuant to the 
ancient libel on the profession, this 
is because he has a “long bill”. So 


too in some localities the burbot and 
the bowfin or mudfish and the man- 
grove snapper is called a lawyer. So 
one of Hardy’s natives might have 
explained that this was because 
“when once they get a holt an ye, ye 
doant easy get shut of ’em.” And 
before you “get shut” of us we ask 
whether you remember Sherlock 
Holmes’ Penang lawyer. This was no 
lawyer from the Far East but a kind 
of walking stick made from the stem 
of a dwarf pine coming from Penang 
or Singapore. But you and I know 
that we are not walking sticks, so- 
licitors, procurers, mangrove snap- 
pers or stilt-legged waders, but just 
plain lawyers. And we glory in the 
name. 


The Social Features of the San Francisco Meeting 


® The Bar Association of San Fran- 
cisco appointed many months ago 
a Committee on Arrangements to 
formulate plans for entertaining the 
members of the American Bar Asso- 
ciation who will attend the 75th 
Annual Meeting in San Francisco. 
The Chairman of the Committee is 
Roy A. Bronson. 

The entertainment features so far 
announced for the week of Septem- 
ber 15 include a tea for the ladies 
Monday afternoon at the Palace of 
the Legion of Honor, a Monday eve- 
ning affair, described as “Falderol”, 
for all visitors, at the Civic Audi- 
torium where music, dancing, enter- 
tainment and _ refreshments will 
abound; a picnic trip to Muir 
Woods for all who can go on Tues- 
day afternoon; a luncheon and fash- 
ion show for the ladies Wednesday 
at noon at the Claremont Hotel in 
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Oakland; and four tours of the har- 
bor in limited numbers Wednesday 
and Thursday mornings and after- 
noons. 

In addition, the visitors will be 
able to secure a limited number of 
seats for the opening night of the 
San Francisco Opera, a tour of Napa 
County wineries will probably be 
arranged, and there is reason to be- 
lieve that units of the Pacific Fleet 
will be in port and that conducted 
tours will be arranged. 

The many attractions of San Fran- 
cisco which are always available to 
visitors, such as art exhibits, collec- 
tions of rare books, manuscripts and 
prints, the races at Bay Meadows, as 
well as the numerous shops and 
restaurants famous throughout the 
country, will intrigue those visiting 
San Francisco for the first time and 
delight those who have made earlier 


visits. 

Members who will be in San Fran- 
cisco the previous week beginning 
September 8, attending the National 
Conference of Commissioners on 
Uniform State Laws, The Confer- 
ence of Chief Justices and the Na- 
tional Legal Aid Society, have not 
been overlooked. An attractive pro- 
gram of entertainment for the week 
includes a dinner dance for the Com- 
missioners at the St. Francis Yacht 
Club Thursday evening, Septem- 
ber 11, a dinner for the Chief Jus- 
tices the same evening, a tour of the 
Peninsula, including Stanford Uni- 
versity on Friday, September 12; and 
on Saturday, September 13, a visit 
to the University of California, in- 
cluding luncheon, inspection of the 
new Law Building and a conducted 
tour of the cyclotron. 
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® The House report on the Uniform Code of Military Justice, which went into effect 


The United States Court of Military Appeals: 


A Long Overdue Addition to the Judiciary 


by Daniel Walker + Commissioner of the United States Court of Military Appeals 


May 31, 1951, characterized it as containing the ‘most revolutionary changes which 
have ever been made in our military law’’. Perhaps the most revolutionary feature of 
the new Code is the new Court of Military Appeals, a court of three civilian judges, 
appointed to sit in review of convictions by special and general courts martial. Mr. 
Walker summarizes the reasons for creating the court and describes the work it has 


done so far in the first year of its existence. 





® Still a youngster alongside its col- 
leagues in the federal judiciary, the 
United States Court of Military Ap- 
peals has been “talking” since birth. 
It has been functioning for approxi- 
mately one year. Although well 
known to service lawyers and to 
those whose cases have been before 
the court, its background and work 
are still unfamiliar to the public, the 
American Bar and even many serv- 
icemen. To justify the prebirth bill- 
ing of the court as the “most vital 
element” in the reformation and 
unification of military criminal law 
brought about by the Uniform Code 
of Military Justice, it is important 
that the public—and lawyers particu- 
larly—be aware of and evaluate the 
court’s work. To do this, the circum- 
stances surrounding the conception 
of the court and the labor pains in- 
cidental to its birth must be appre- 
ciated. The court, like the entire 
Uniform Code, was not an instan- 
taneous development. Its roots lie in 
the painfully slow growth of the 
concept of appellate review in the 
courts-martial system. 


Courts Martial Evolved 

as a Disciplinary Function 

As is well known, courts martial were 
originally conceived to be a disci- 
plinary command function. Little 
consideration was given to the 
“rights” of the accused. Effective le- 
gal appellate review was considered 
harmful to military discipline, which 
required quick and severe punish- 
ment for those who violated military 
laws. 

The earliest American Articles of 
War allowed some _ postconviction 
control. The 1776 Articles provided 
that no sentence of a general court 
martial should be put into execution 
until confirmed by Congress or the 
general in command of the United 
States forces. This was modified in a 
few years to require congressional 
confirmation only in cases affecting 
a general or flag officer, resulting in 
the dismissal of an officer, or death. 
Later, this review was transferred 
from Congress to the President. For 
all cases other than the few falling 
within the above categories, post- 
trial review was limited to the action 


of the “convening” or “appointing” 
authority—the military commander 
who appointed the court. This re- 
view was concerned more with en- 
forcing a uniform standard of disci- 
pline based on the concepts of the 
convening authority than with re- 
viewing the cases from a legal stand- 
point. For 144 years—from 1776 to 
1920—this system remained virtually 
unchanged, and was followed in all 
the Armed Services. 

It was not until World War I that 
the Army Judge Advocate General 
commenced to review all general 
court martial convictions, thus pro- 
viding for the first time a truly legal 
review for cases other than those 
requiring presidential confirmation. 
His office had grown slowly. Its orig- 
inal function consisted of advising 
the Secretary of War on those cases 
requiring presidential confirmation. 
Even in the courts martial reviewed 
during World War I, his power was 
limited to making recommendations 
which could be followed or disre- 
garded as the convening authority 
pleased. The convening authority’s 
power was, prior to 1920, almost un- 
limited. If dissatisfied with a court's 
findings or sentence, he could and 
often did return the case for recon- 
sideration until the result conformed 
to his “standard” of military disci- 
pline. Inevitably, this situation made 
injustices possible, and a few might 
be mentioned. 
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In 1917, thirteen soldiers, tried in 
Texas for mutiny and homicide, 
were sentenced to death. Immediate- 
ly after approval by the convening 
authority, the sentences were exe- 
cuted. There was no review by either 
higher headquarters or by the Judge 
Advocate General. A second case 
involved a group of noncommis- 
sioned officers who were arrested for 
engaging in a mild form of gambling 
in violation of camp orders. The 
next morning, the non-coms were 
not present at drill formation. Upon 
inquiry as to why they were not per- 
forming their duties, they replied 
that, in accordance with War De- 
partment orders, they could not 
function as noncommissioned officers 
while under arrest. When ordered to 
drill, they insisted that before they 
obeyed the order they should be re- 
leased from arrest. Charged with 
mutiny, they were convicted and sen- 
tenced to from three to seven years’ 
confinement. The convening author- 
ity approved and the matter was re- 
ferred to the Judge Advocate Gener- 
al of the Army. General Crowder 
held that the convening authority 
was the only one who could modify 
or reverse the findings; that the Sec- 
retary of War and the President, as 
Commander in Chief, had only the 
right to grant clemency. Thus, des- 
pite disagreement with the findings 
in the case, the Judge Advocate Gen- 
eral could not overrule the conven- 
ing authority. 

In a third case, the accused was a 
military policeman charged with 
burglary. While passing a house he 
heard suspicious noises and investi- 
gated. He found a broken window, 
saw someone moving about inside, 
and entered. While searching for 
the supposed intruders, he was ar- 
rested by two other military police- 
men. The court believed his story 
and found him not guilty. The re- 
viewing authority disagreed and or- 
dered the court to reconsider the 
vase. The court this time found the 
accused guilty and sentenced him to 
imprisonment for- five years. The 
Judge Advocate General reviewed 
the case and, being convinced of the 
accused’s innocence, returned it to 
the convening authority, noting disa- 
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greement with the finding of guilty. 
That officer disregarded the Judge 
Advocate General’s recommendation 
and approved the findings and sen- 
tence. 


Old System Permitted Conviction 
Without Any Real Legal Review 

This system permitted enlisted men 
to be convicted of heinous offenses, 
to be dishonorably discharged from 
the service, to lose all rights and 
honor and to have their records 
ruined without any effective legal re- 
view of the record of trial. Although 
the cases discussed above arose in the 
Army, the same system with the 
same abuses prevailed in the other 
Services. That the Army legal au- 
thorities remained unmoved by these 
and other similar cases may be seen 
from a memorandum prepared by 
the Judge Advocate General in 1919, 
quoted here in part: 

The lawyers’ mind is not particularly 

shocked by the fact that there exists in 

military jurisprudence no court of ap- 
peal. The Supreme Court of the 

United States has held too often, and 

too clearly to require citation of au- 

thorities, that it has no objection to a 

grant of jurisdiction that the grant is 

original and also final; also that there 
is no constitutional or necessary right 
of appeal. There is, therefore, no fun- 
damental reason why court-martial 
jurisdiction, as at present constituted, 
should be disturbed. The argument 
which heretofore prevailed is that 
there are substantial reasons of ex- 
pediency and good administration 
why it should not be disturbed. War is 

an emergency condition requiring a 

far more arbitrary control than peace. 

The fittest field of application for our 

penal code is the camp. Court-martial 

procedure, if it is to attain its primary 
end, discipline. must be simple, in- 

formal and prompt... . 

Civilian concern, aroused during 
World War I, caused Congress to 
make substantial changes in 1920. 
One of the early legislative drafts 
contained provision for a civilian 
court of military appeals; but this 
was eliminated in the Act as finally 
adopted. The 1920 law did require 
establishment of boards of review 
in the office of the Judge Advocate 
General. These boards had already 
existed by administrative order since 
early in World War I, but their func- 
tion had been advisory only. The 


new law also required the convening 
authority to obtain the advice of 
his legally trained staff judge advo- 
cate before taking posttrial action 
on any case. These were major steps 
forward. The Act made no changes 
in the existing Navy system of review 
which, for all practical purposes, 
still ended with the convening au- 
thority. 


The changes did not remove all 
the injustices from the Army’s courts- 
martial system. Military commanders 
in all the Services had been too long 
indoctrinated with the view that 
military justice was a function of 
command to be exercised primarily 
for insuring proper military disci- 
pline. One officer still decided which 
cases should be tried, appointed the 
court, defense and prosecution per- 
sonnel, and conducted the post-trial 
review. 

From 1920 on, the Army and, to 
a lesser extent, the Navy, gradually 
expanded the review in the office of 
the Judge Advocate General. Then 
came World War II and a tremen- 
dous increase in the number of 
courts martial. The public read of 
many injustices, not remedied on 
review. As a result, Congress became 
increasingly concerned. Numerous 
investigations were conducted by 
service and civilian groups. The 
American Bar, through its local and 
national organizations, expressed 
considerable interest and concern. 
Positive recommendations — were 
made. The first legislation to be 
adopted was the 1948 Articles of 
War, which completely renovated 
the Army system. The desirability of 
making those new changes service- 
wide became apparent and the result 
was the Uniform Code of Military 
Justice, enacted in 1950. The Code 
created an entirely new concept of 
appellate review, which was not, 
however, achieved without conflict. 

There was no unanimity of opinion 
by witnesses before Congress on this 
subject. Already existing in the of- 
fice of the Army Judge Advocate 
General was a judicial council, a 
sort of “super” board of review, 
which was charged with insuring le- 
gal uniformity among the various 
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boards. One early proposal was that 
a similar judicial council, composed 
of service officers, be the top legal 
reviewing authority. The Depart- 
ment of Defense committee recom- 
mended a civilian judicial council, 
and this was generally accepted as 
being more desirable. However, even 
when the Code was being considered 
by the House, there were recom- 
mendations that the three Judge Ad- 
vocates General, sitting together, per- 
form the final review. Implicit in all 
these counterproposals was the re- 
current service opposition to civilian 
control over the military. Opponents 
of the civilian court argued “unnec- 
essary emphasis on civilian influ- 
ence” and stated that there was “no 
place for civilians in a military pro- 
cedure”. They felt that control by 
civilians would unduly restrict mil- 
itary effectiveness, and that the non- 
military mind would not be able to 
appreciate fully the military prob- 
lems often directly involved in court- 
martial cases. 


There was also considerable dis- 
pute over the jurisdiction of the ap- 
pellate court. Proponents of broad 
civilian control advocated giving the 
new court power to review factual 
issues and wanted to have it review 
all convictions by courts martial, 
eliminating, if necessary, the inter- 
mediate boards of review. Whether 
because of compromise or desire to 
have the court be as similar as pos- 
sible to civilian appellate courts, 
these proposals were rejected and its 
jurisdiction was limited to questions 
of law. It was thought that giving 
the service boards of review fact- 
finding powers would be an effective 
enough control to prevent court- 
martial abuse. The proposal for 
automatic review by the court of all 
cases was rejected for fear that it 
would unduly burden the court and 


correspondingly reduce its effective- 
ness. 


Court of Military Appeals 
ls Composed of Three Civilians 


Thus the Court of Military Appeals 
finally emerged, to consist of three 
judges appointed from civilian life 
for terms of fifteen years—the first 


three appointees to have staggered 
terms of fifteen, ten, and five years 
respectively. The court’s jurisdiction 
is limited. Cases can come before it 
on petition by the accused from a 
board of review’s decision if the sen- 
tence, as finally approved, extends to 
a bad conduct or dishonorable dis- 
charge or confinement for one year 
or more—regardless of whether trial 
was by general or special court. The 
Court has discretion to grant or 
deny these petitions. In addition, the 
Judge Advocate General of any Serv- 
ice (and the General Counsel of 
the Treasury Department, acting in 
peacetime for the Coast Guard) can 
certify to the court any decision of 
a board of review which he desires to 
have reviewed. The court must hear 
and decide these cases. Finally, if 
a court-martial sentence extends to 
death or affects a flag or general of- 
ficer, review by the court is manda- 
tory. Jurisdiction is limited to ques- 
tions of law—Congress clearly evi- 
denced an intent to accord to the 
court the same scope of review ob- 
taining in the federal courts of ap- 
peals. The court’s decisions are final 
—there is no further direct review. 

The legislative hearings and re- 
ports make it clear that Congress 
considered the new Court of Military 
Appeals a most important safeguard 
for insuring proper application of 
the new Code. In the House report, 
it is stated that Article 67, that cre- 
ating the court, “contains the most 
revolutionary changes which have 
ever been incorporated in our mili- 
tary law”. The court was termed the 
“most vital factor” in eliminating 
command control from the court- 
martial system. The concept of a 
civilian court, created to review con- 
victions by courts martial and com- 
pletely removed from all military 
influence or persuasion thus came to 
life. 


Court Has Been Operating 
Since July 25, 1951 


The court has been operating ofh- 
cially since July 25, 1951, although 
the first case was not heard until 
September 7, 1951. The three mem- 
bers are Chief Judge Robert E. 
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Daniel Walker is Commissioner for the 
Court of Military Appeals. He graduated 


from Northwestern University School of 
Law in 1950 and thereafter served as law 
clerk to Chief Justice Vinson. 





Quinn, former Governor of Rhode 
Island and judge of the Superior 
Court there; Judge George W. Lati- 
mer, who previously served as Asso- 
ciate Justice of the Utah Supreme 
Court; and Judge Paul W. Brosman, 
formerly Dean of Tulane Law 
School in New Orleans. All three 
judges have had previous military 
experience—Chief Judge Quinn in 
the Navy, Judge Latimer in the 
Army; and Judge Brosman in the 
Air Force. The court is now located 
in the Internal Revenue Building, 
utilizing the courtroom of the 
United States Court of Customs and 
Patent Appeals. It is presently con- 
templated that the court will occupy 
the District of Columbia Court of 
Appeals Building in Washington, 
D. C., when that court moves into 
the new Federal Court Building. 
The court is within the Department 
of Defense for administrative pur- 
poses only. Judicially, it is inde- 
pendent. 

To date, the court has docketed 
782 cases. Of these, 727 were peti- 
tions by accused (discretionary), 
fifty-three were certificates from the 
service Judge Advocates General, 
and five were mandatory reviews of 
cases involving a death sentence. 
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Some 65 per cent of the cases arose 
in Japan or Korea. Of the petitions 
received, about 20 per cent have 
been granted by the court. Adding 
the petitions granted, the certificates 
and the five capital cases the court 
has accepted for argument and de- 
cision to date some 167 cases. Eighty- 
seven opinions have been handed 
down. These opinions are now re- 
ported in the court-martial reports 
published by the Services. Seven pe- 
titions for new trial have come be- 
fore the court, each alleging newly 
discovered evidence. 

In comparison, the United States 
Supreme Court docketed 1181 cases 
during the 1950 term, including 986 
petitions for certiorari. Of the peti- 
tions received 105 or about 11 per 
cent, were granted, and a total of 114 
cases were disposed of by opinions. 
The Court of Appeals for the Dis- 
trict of Columbia Circuit, busiest of 
the Federal Courts of Appeals, dock- 
eted 434 cases in the fiscal year 1950. 

An increasing number of civilian 
attorneys have argued cases before 
the court, even though the Services 
make available, without cost, appel- 
late defense and government counsel. 
At present, 170 of a total of 556 


The United States Court of Military Appeals 





lawyers admitted to practice are 
civilians. Civilian lawyers have parti- 
cipated in about sixty cases. 
Significant is a comparison be- 
tween the petitions received and the 
total number of cases in which the 
accused could have sought review. 
As of April 1, 1952, a total of about 
four thousand court martial cases 
resulted in sentences that would al- 
low the accused to seek review by the 
court. Approximately 10 per cent did 
seek review. The Navy, Air Force 
and Coast Guard together account 
for a total of only 181 of the 727 
petitions—the remainder came from 
the Army. Of the total cases decided 
by the court, forty-nine resulted in 
partial or complete reversal and 
thirty-eight affirmed the findings and 
sentence. It should be kept in mind 
that as servicemen and civilians also 
become more familiar with the court, 
there will be more appeals. The rate 
of petitions being filed is even now 
steadily increasing. Present figures 
indicate that about 2000 cases will 
be filed annually, assuming that the 
size of our Armed Forces remains 
constant. The court will soon per- 
form one of its important tasks—sub- 
mitting an annual report to Congress 





on the operation of the new Code. 

The work of the court cannot, of 
course, be completely evaluated 
without considering, analytically, its 
published opinions. These represent 
the end product and constitute the 
principal criterion upon which the 
court must be judged. Legal analysis 
of the opinions cannot be attempted 
in the space available here, even if 
this author were in a position to 
attempt it. It is to be hoped that the 
legal profession will read and eval- 
uate the opinions. Some legal jour- 
nals have already published articles 
on particular decisions and there will 
be more. There will not, of course, 
be agreement as to the legal prin- 
cipals enunciated. Some will say that 
the court has overzealously protected 
the rights of the accused. Others will 
find indications of sympathy for a 
military viewpoint. Many of these 
criticisms or praises will be impelled 
by an already conceived view of the 
position which the court must fill. 
The court can only hope that it will 
be judged as a court of law—has it 
enunciated legal principles worthy 
of existence in the field of military 
justice? If it has, then its major mis- 
sion will have been performed. 


Program for 75th Annual Meeting 
(Continued from page 563) 


Real Property, Probate and Trust Law (Monday, 
Tuesday and Wednesday, September 15, 16 and 17) 


Taxation 





Mark Hopkins Hotel. A luncheon for Council mem- 
bers will be held Monday at 12:00 m., to be followed 
by a meeting of the Probate Division at 2:00 P.M. 
There will be a meeting of the Real Property Divi- 
sion at 9:30 a.m. Tuesday and the Trust Division at 
9:30 a.m. Wednesday. Subjects within the jurisdic- 
tion of the divisions will be presented and committee 
reports will be discussed. There will be a breakfast 
meeting for the Officers, Council and members of Sec- 
tion Committees on Tuesday at 8:00 a.m. Election of 
Officers and members of the Council will be held at 
12:30 p.m. Tuesday, and the Annual Dinner of the 
Section will be held Tuesday evening at 7:00 P.M. 
(Thursday, Friday, Saturday, Sunday, 
Monday, Tuesday and Wednesday, September 11, 12, 
13, 14, 15, 16 and 17) 

Fairmont Hotel. The Officers and Council will, meet 
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in executive session at 10:00 a.m. and 2:00 p.m. Thurs- 
day, with a luncheon at 12:30 p.m. On Friday at 9:30 
A.M. and 2:00 p.m. there will be a meeting of the 
Council and Committee Chairmen, with a luncheon 
at 12:30 p.m. General sessions will be held at 10:00 
A.M. and 2:00 p.m. Saturday, at which committee re- 
ports will be discussed. A luncheon will be held at 
12:30 p.m. Saturday at the Mark Hopkins Hotel, at 
which the Honorable Walter Lyndon Pope, Junior 
Member of the United States Court of Appeals for 
the Ninth Circuit, will speak. General sessions will be 
held at 10:00 a.m. and 2:00 p.m. Sunday. A luncheon 
is scheduled at 12:30 p.m. at the Mark Hopkins Hotel. 
On Monday at 2:30 p.m. there will be a general ses- 
sion and at 7:15 p.m. there will be a dinner dance. 
A general session will be held at 9:30 a.m. and 
2:00 p.m. Tuesday, which will be devoted to a panel 
discussion on “The Income Tax, and Trusts and Es- 
tates”. The special session on “State and Local Tax 
Problems” is scheduled at 9:30 a.m. Wednesday. 
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The Lawyer and Taxation: 


Taxes Are Now Part of “General Practice’ 


by George R. Sherriff + of the New York Bar (New York City) 


® Mr. Sherriff notes that this article was the result of a discussion he had with other 
members of the Association's Section of Taxation during a recent meeting in New 
York. It was the consensus of the group that the members of the Bar generally do not 
realize that the law of taxation is a vital part of their practice. Mr. Sherriff's frank 


purpose is to educate members of the Bar, particularly those who regard themselves 


as “general practitioners” that they cannot safely ignore the taxation aspects of their 


clients’ problems. 





« Taxation is an integral part of 
every lawyer’s practice. Because the 
rates in years past have been small, 
the tax consequences of many trans- 
actions have not been too seriously 
considered. In the past taxpayers 
have often proceeded with their usu- 
al affairs and transactions, both 
personal and business, without con- 
sidering tax consequences and there- 
after, possibly with a little grum- 
bling, have paid the resultant taxes 
and then proceeded to forget the 
matter. 

Particularly since the beginning of 
World War II when tax rates have 
been progressively increasing, and 
with the promise that they will re- 
main high for many years to come, 
the tax effects of even the most usual 
transactions are often the determina- 
tive feature as to whether to con- 
clude them. It is not only the wealthy 
individual and large corporation 
who are affected taxwise in their 
transactions. Mr. Average Citizen is 
also vitally affected by the tax results 
of his transactions both business and 
personal. 

To take a simple example, sup- 
pose an individual’s compensation 
for services is to be increased. The 


recipient must pay the resultant 
taxes and the added compensation 
may often place him in higher tax 
brackets. If any of the compensation 
is to be paid in property other than 
cash, it will be taxed to him at the 
value when received. This may raise 
a valuation problem. It may also 
raise a problem as to how he will 
provide for payment of the added 
taxes, because, while he receives 
property in kind, the taxes must be 
paid promptly in cash. If he sells 
other property to obtain cash to pay 
the tax, he may also have a taxable 
gain from such sale. Corresponding 
problems confront the employer who 
will claim a deduction for such com- 
pensation as a business expense. 
That deduction is allowable only 
if all the compensation is for serv- 
ices actually rendered and repre- 
sents a reasonable value of such 
services. This question of reasonable- 
ness often leads to controversy. If 
the compensation is paid in whole or 
in part by property in kind, the em- 
ployer will similarly be faced with 
a valuation problem. 

Suppose the taxpayer is consider- 
ing the sale of property. In addition 
to the other advantages and disad- 


vantages, he should know in advance 
the tax consequences of the sale. It 
may be that the resultant taxes will 
be so high he would prefer not to 
make the sale. If the sale is decided 
upon, other questions arise. Often 
the taxpayer knows his actual cost 
and the selling price is a definite 
sum in money, so profit or loss can 
easily be ascertained. But if the 
property was acquired before March 
1, 1913 (when the income tax law 
first became effective), it may be nec- 
essary to value the property as of 
that time. If the property was ac- 
quired as a gift, the taxpayer must 
know the donor’s cost basis. If it 
was acquired by him through in- 
heritance he must know the value 
at the date of decedent’s death, 
which represents another valuation 
problem. If he is selling depreciable 
property, his cost basis must be ad- 
justed by prior depreciation. If the 
property consists of a number of 
shares of stock acquired at different 
times at varying prices, he is faced 
with establishing the cost of each. 
If part of the selling price is prop- 
erty other than cash, he is confronted 
with the problem of valuation of 
such property. He would also need 
to know whether the profit is ordi- 
nary income taxable at regular rates, 
or whether the property sold is a 
capital asset so as to permit the prof- 
it to be taxed at the alternative cap- 
ital gain rates which may be lower. 
If the sale results in a loss, the tax- 
payer should know whether the loss 
is one ordinarily deductible from his 
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gross income or whether it is a capi- 
tal loss deductible from other in- 
come only to a limited extent with 
the resultant loss of benefits. 


Sale Profit May Be Unwise 
Because of Tax Consequences 
Sometimes a sale at a substantial 
profit is unwise because of tax re- 
sults. If for instance the property to 
be sold has been fully depreciated, 
the entire selling price would be 
taxable profit. If it is business prop- 
erty the profit may be taxable at 
high ordinary rates rather than at 
lower capital gain rates. The tax- 
payer must consider that part of the 
capital value evaporates through 
payment of a substantial tax on the 
profit. Then the problem of rein- 
vestment of the proceeds after taxes, 
and income therefrom, and taxes on 
such income, must also be consid- 
ered. After payment of taxes on the 
profit and reinvestment of the re- 
duced proceeds, it may be that the 
income from the new investment is 
less than before. If all factors are 
considered, the tax results may 
change an apparently advantageous 
sale into a very unprofitable one. 
Suppose a business has been op- 
erated as a corporation and the 
owners desire to change to a partner- 
ship. This will require compliance 
with the corporation law of the 
state as to dissolution and liquida- 
tion, and will also require compli- 
ance with the state law as to transfer 
of the property and formation of 
the partnership. Various tax prob- 
lems as well as other problems of 
law are involved. The stockholders 
may have gain or loss from the 
liquidation of their stock. They may 
have a continuing liability as trans- 
ferees for taxes or other debts due 
by the corporation. Upon the for- 
mation of the partnership and com- 
pliance with the state law, the part- 
ners must be advised that they be- 
come liable for taxes on the pro rata 
portion of their partnership earnings 
each year whether the earnings are 
actually distributed to them or not. 
There is the possibility that the 
partnership may be considered as 
an association taxable as a corpora- 
tion, though it is no longer doing 
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business in corporate form. It would 
thereby become subject to the corpo- 
ration income and excess profits 
taxes. If a close family member is 
brought in as a partner, particularly 
where a gift is made of a partnership 
interest, gift tax questions arise, and 
there is also the possibility of an 
attack by the Government on the 
bona fides of the transaction. If such 
attack is successful, the distributable 
share of the partnership earnings 
paid to such donee will become tax- 
able to the partner making the gift, 
placing him in a higher tax bracket 
on such increased income which he 
never actually receives. 


Most Transactions 

Have Tax Aspects 

Marriage, divorce, payments in set- 
tlement of marriage rights, rights of 
support, alimony, sales, bailments, 
creation of trusts, the making of wills 
and gifts, taking out insurance, and 
in fact most transactions which are 
entered into in the ordinary course 
of business or personal affairs in- 
volve questions of tax law as well 
as other legal problems affecting all 
parties to the transaction. Estate and 
gift taxes must be considered as well 
as income taxes. 

Solution of questions of taxation 
resulting from a given transaction is 
a part of the solution of the entire 
legal result. A lawyer may no longer 
safely give the transaction his sanc- 
tion without considering the tax 
phases. 

It commonly happens that the tax 
result is answered by resolving a 
question of general law rather than a 
question of tax law. Often this is a 
question of property rights under 
state law. For instance, the dividend 
on a share of stock is normally tax- 
able to the owner of the share. Sup- 
pose the original owner intending to 
give it to another placed it in a safe 
deposit box in an envelope bearing 
the donee’s name, or made some 
other attempt at a transfer. Who is 
taxable on the dividend? There is no 
tax question here, the dividend be- 
ing taxable to the owner. The only 
problem is to determine ownership 
of the stock, which would depend 
upon whether or not the gift or 








transfer of title was complete. An- 
other example would be where an 
American citizen receives all his in- 
come as salary for services performed 
abroad. This income is exempt from 
federal income tax if he is a bona 
fide resident of a foreign country. 
The question of residence is a 
question of general law, not tax 
law. To take another example, a 
taxpayer who creates a trust with 
the right to revoke it is taxable upon 
the income. But whether he has the 
right to revoke it, either alone or in 
conjunction with a person without 
substantial adverse interest, may be 
a complex problem of general law 
to be resolved under the law of the 
particular state. The general law 
question is the heart of this prob- 
lem. 

Many tax cases involve only ques- 
tions of general law, where an answer 
to these questions would immedi- 
ately resolve the tax result. Many 
other tax cases involve not only prob- 
lems of general law but problems 
of tax law as well. There is a third 
class of tax cases which involves 
only interpretation of the revenue 
statutes. 


Tax Law Cannot Be Divorced 
from Field of General Law 
Many tax cases are litigated before 
the courts. In such litigation the 
lawyer must handle the general con- 
duct of trial, including pleadings, 
motions, matters of documentary 
evidence and testimony, briefing, etc., 
as in any other trial case. It is not 
possible to divorce the field of tax 
law from the field of law in general, 
anymore than it would be possible to 
completely isolate the law of con- 
tracts, sales, insurance, torts, or other 
branches. 

There seems no escape from the 
necessity for the lawyer to embrace 
the field of taxation as well as the 
other fields of law. If in a given trans- 
action he considers only the ques- 
tions of general law and closes his 
eyes to the possible tax consequences, 
his diagnosis may be not only in- 
complete but disastrous. ‘To assume 
that taxation is confined to account- 
ing, mathematics and tax rates is @ 
grave error though a popular one. 
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Field of Taxation 
Presents Unusual Problems 
The four main sources of federal tax 
law are the statutes, treaties, regula- 
tions and rulings, and court deci- 
sions. None of these are in a static 
state but all are constantly chang- 
ing. Congress at frequent intervals 
passes new tax statutes which often 
repeal or modify previously estab- 
lished rules and prescribe new rules. 
Tax statutes are by no means con- 
fined to changing tax rates. Many 
treaties have been concluded with 
foreign countries, and others are 
under negotiation. The Treasury 
Department is constantly promul- 
gating new regulations and rulings, 
not only interpretative of new stat- 
utes and treaties, but often modify- 
ing or reversing established princi- 
ples. Almost daily the various courts 
hand down decisions in tax cases. 
Some of these decisions may be 
classed as “routine”, t.e., applying to 
some situation where the principle 
is of no general interest. Some how- 
ever may modify or completely re- 
verse previous decisions or rules 
which had theretofore been consid- 
ered as guideposts. It is not unusual 
for the Courts of Appeals in different 
circuits to disagree. Here, then, the 
lawyer must give consideration to 
the decisions in the particular cir- 
cuit where a proposed transaction 
is to be consummated. In advising as 
to a transaction which has the ap- 
proval of the Court of Appeals in 
the particular circuit, but where an- 
other circuit disagrees, he must con- 
sider the possibility that in view of 
the diversity in the circuits the Su- 
preme Court may grant certiorari. If 
it does grant certiorari, what will 
ihe Supreme Court do? He should 
consider these contingencies in de- 
termining the action to be taken. 
The lawyer specializing in taxa- 
tion has a constant flow across his 
desk of new decisions in the Tax 
Court of the United States, District 
Courts, Courts of Claims, Courts of 
Appeals, the Supreme Court, and 
state courts, as well as new rulings 
and regulations being promulgated 
by the Treasury Department. 


When the client brings to the 


lawyer his problem (and the client 
often does not understand what the 
problem is), the lawyer must deter- 
mine what questions are involved 
before he can give his advice and ap- 
ply the remedy. In making that 
diagnosis he may not close his eyes 
to the problems of taxation anymore 
than he can disregard the problems 
of contract law, corporation law, 
probate or other branches of the 
law which may be involved. Whether 
it is a lawsuit, preparation of a will 
or contract, obtaining a divorce or 
any other matter, the lawyer must 
detect the legal problems involved, 
those of taxation as well as others. 
Having found the difficulties, he 
must advise his client on all phases, 
including taxes, and proceed to do 
what is necessary. 


The Lawyer and the Accountant 

in the Tax Field 

Some tax problems are only account- 
ing problems. Others involve no ac- 
counting. Still others involve both 
legal and accounting questions. It 
is often inaccurate for the lawyer to 
conclude that a tax case is one in- 
volving acounting problems. Where 
an accounting problem is involved, 
the services of the accountant should 
be sought. However the lawyer must 
make a complete diagnosis of the 
case to determine what legal prob- 
lems exist, whether problems of gen- 
eral law or tax law. The law prob- 
lems should not be left to the ac- 
countant, anymore than accounting 
questions should be resolved by the 
lawyer. 

In the writer’s opinion the prepa- 
ration of income tax returns is pri- 
marily the accountant’s function. A 
lawyer’s advice may often be needed 
as to certain phases of the return, 
but the preparation of the return 
should be left to the accountant. 
Problems presented on preliminary 
audit by the Revenue Agent are of- 
ten accounting problems which fall 
more within the province of the 
accountant. When a_ controversy 
arises involving a question of law, 
whether tax law or general law, the 
lawyer is needed. But he should re- 
tain the services of the accountant 
where accounting problems exist. 


The Lawyer and Taxation 





George R. Sherriff is a member of the 
Bars of New York and the District of 
Columbia. He received his preparatory 


education at George Washington Uni- 
versity and his legal training at George- 
town. He was Special Assistant to the 
Chief Counsel of the Bureau of Internal 
Revenue from 1930 to 1942, and was as- 
sociated with a New York law firm from 
1942 to 1949. He now has his own law 
office in New York City. 





Estate and gift tax returns often in- 
volve valuation questions as well as 
complex problems of property rights 
and other legal questions. Here the 
lawyer is necessary. 

Sometimes the functions of the 
accountant and lawyer overlap, but 
with the exercise of intelligence, 
vigilance and good judgment by 
each, difficulty can be avoided. Each 
should be conscious of his own field. 
Lawyers are usually not qualified to 
handle accounting problems and 
should not attempt to resolve them. 
Similarly the accountant should stay 
within his sphere. Where they are 
both necessary, intelligent co-oper- 
ation usually brings excellent re- 
sults to the client. 


Tax Specialist 

Must Be Well-Rounded Lawyer 
Specialization in tax law is paradoxi- 
cal. The general practitioner must 
resolve problems of taxation as an 
incident to his general practice. The 
field of tax law however is so con- 
stantly changing that it requires 
much of his time to keep up with 
new developments. At the same time 
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the tax specialist must be a good all- 
round lawyer in order that he may 
detect and apply proper remedies to 
problems of general law, which are 
so often present in the tax case. Tax- 
ation being an integral, rather than 
an isolated, part of our legal system, 
the general practitioner must con- 
sider problems of taxation, and the 
specialist must handle questions of 
general law. 

There is a growing need for 
trained practitioners to specialize in 
taxation. Many law students and new 
members of the Bar plan immediate 
specialization in the tax law. It is 
a mistake for the new lawyer to 
specialize immediately in any field, 
particularly in taxation which neces- 
sarily involves the entire field of law. 
By first engaging in general practice 
which today involves taxation, he 
will normally become acquainted 
with tax matters. His general prac- 
tice will also give him an invaluable 
foundation for dealing with all types 
of legal problems including prepar- 
ing contracts, wills, trusts, organiz- 
ing and dissolving corporations and 
partnerships, trying cases, dealing 
with clients, witnesses and adver- 
saries, and becoming versed in the 
many phases of law practice gen- 
erally, all of which are directly in- 
volved in his ultimate specialization 
in taxation. The lawyer who can 
recognize and deal with problems of 
law generally will make a better 
tax specialist than one who immedi- 
ately begins to specialize upon his 
admission to the Bar. There is not 
too much demand for an untrained 
specialist. If he does locate himself 
as a tax specialist, being untrained 
in the general practice, his duties 
may be confined to becoming versed 
only in tax rules and regulations. 
He may also have to make out in- 
come tax returns, which is normally 
an accountant’s function. He may 
thereby close the door to other op- 
portunities to become experienced 
in the practice generally, thus deny- 
ing to himself a background which 
would give him a more sound 
foundation as a tax specialist. 

There is an analogy with other 
specialties. A lawyer specializing in 
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probate practice, personal injury or 
insurance law, often is concerned 
with other branches of law. The spe- 
cialist in those lines needs to have a 
general working knowledge of the 
law both substantive and adjective, 
and should be able to handle a mat- 
ter through litigation if necessary. 
And so it is with the tax specialist. 


From the “rough and tumble” ex- 
perience of his general practice and 
participation in negotiation and liti- 
gation, dealing with clients on all 
types of problems, preparation of 
contracts, wills and documents, and 
his other varied experience, he will 
become better equipped to handle 
tax cases, from the early stages on 
through trial. Without trial experi- 
ence he will be handicapped or un- 
qualified for the trial of tax cases, 
which is part of the function of the 
tax specialist. Trial of a tax case in- 
volves not only the complexities of 
the tax law and general law but also 
pleadings, conduct of trial, docu- 
mentary evidence, examination of 
witnesses, motions, briefs, arguments, 
strategy and all the usual incidents 
of litigation. Inasmuch as tax cases 
involve every type of transaction and 
every phase of the law, the lawyer 
trained in the general practice has 
an invaluable asset in the tax field. 
The tax specialist who has not had 
experience for instance in drafting 
wills and contracts, matters pertain- 
ing to marriage and divorce, corpo- 
rate reorganization and dissolution, 
etc., may not understand or appreci- 
ate the various problems connected 
therewith. To approach the tax ques- 
tion properly he must understand 
the other legal problems. The lawyer 
who immediately specializes in tax 
law may unduly limit himself. 


The decision is not an easy one 
and there is another side to the fore- 
going observations. As taxation is 
integrated with the law practice gen- 
erally, the general practitioner often 
must seek outside assistance or have 
in his office a “tax man”. Maybe this 
is the young man’s opportunity. May- 
be it isn’t. In learning tax rules and 
making income tax returns from the 
beginning, he may have no time for 
engaging in many of the usual in- 





cidents of the law practice—things 
with which he should be familiar as 
an important part of the foundation 
for his tax specialty. It is doubtful 
whether early specialization will be 
of great immediate help to the em- 
ployer, though it will ultimately 
handicap and limit the young spe. 
cialist. 


It is not the purpose of this article 
to suggest dogmatic and inflexible 
rules, but rather to provide food for 
thought. The lawyer, both young 
and experienced, should be fully 
aware of his responsibility to resolve 
problems of taxation along with 
other questions. Its immediate and 
far-reaching results are felt in every 
type of legal problem even though 
not primarily classified as a “tax 
case”. The young lawyer sees an open 
field in taxation and maybe the es- 
tablished practitioner wants him to 
specialize. The untrained lawyer 
however may not be given complete 
responsibility in tax matters, which 
would be unfair to the client, his 
employer and himself. Viewed from 
the eyes of the young lawyer, there 
is danger that immediate specializa- 
tion may confine him in the narrow 
field of tax statutes, rules, regula- 
tions, rates and the making of re- 
turns. To become a first rate tax 
practitioner ultimately, he needs 
much more than this. He will dimin- 
ish his ultimate usefulness as a spe- 
cialist if he fails to gain experience 
in general practice. If the young law- 
yer who intends to specialize in tax- 
ation will refrain for a few years 
from too narrow a specialization and 
will take part in all other activities 
incident to the general law practice, 
he will acquire a much _ firmer 
foundation for specialization. 


In short, then, the practicing law- 
yer may no longer isolate himsel! 
from the field of taxation, any more 
than he can from other fields of law. 
Similarly, the tax specialist, who 
must deal with all types of law prob- 
lems, cannot isolate himself from the 
other branches of the law. The dif 
ference between the tax specialist 
and the general practitioner is only 
one of emphasis and degree. 
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Juvenile Court and Welfare Agency: 


Their Division of Function 


by Harry L. Eastman and A. N. Cousins 


™ Juvenile courts are a recent development in jurisprudence. Judge Eastman and 


Dr. Cousins point out that, like many innovations, legal and otherwise, the juvenile 


court has had to combat hostility and misunderstanding. Even today, with juvenile 


courts an integral part of the court system of many of our states, there is a well-meant 
tendency to confuse the court itself with the socia! welfare agencies that have an 


important function of their own in overcoming the problems of juvenile delinquency. 


The authors argue that this confusion bodes ill for the juvenile court system. 





= The purpose of this paper is to 
advance certain basic principles by 
which the proper division of func- 
tion can Le made between the ju- 
venile court, on the one hand, and 
administrative child-welfare agen- 
cies, on the other. If their present 
state of development and their fu- 
ture prospects are gauged correctly, 
necessary powers and responsibilities 
can readily be assigned them. Failure 
to do so will lead only to very grave 
difficulties. 


The Bar must surely be deeply 
interested in this issue because of 
its bearing on the legal process, in 
particular, as well as on questions 
concerning the place in public policy 
of the judiciary and the executive 
branch of government. 

It may be said, first, that the ju- 
venile court is designed to exercise 
jurisdiction with respect to delin- 
quent acts as defined by statute and 
as determined by facts presented in 
informally conducted hearings. More- 
over, under similar hearings the 
court resolves questions of depend- 
ency or neglect of minors and may 
order their placement if it deems it 


to be in their interest. By contrast, 
administrative child-welfare agencies 
are legally authorized to serve clients 
on a voluntary basis in addition to 
accepting children’s cases by com- 
mitment of the juvenile court. 

This balance of activities has 
emerged after long experimentation 
and can be defended as judicious 
and efficient. Yet the very same se- 
quence of improvisation, trial-and- 
error and innovation has bred un- 
wholesome tendencies whose prac- 
tice is being urged in certain quar- 
ters. These should be discouraged. 

The reasons for this point of view 
can perhaps best be brought out in 
a brief summary of the historic 
growth of the juvenile court and 
other agencies concerned with the 
welfare of children, especially if at- 
tention is directed to the legal bases 
and controversies underlying and 
accompanying their development. 
Juvenile Court Combines Time-Honored 
Concepts and Modern Methods 
The juvenile court represents the 
fairly recent reaffirmation of time- 
honored concepts of jurisprudence 
applied within a framework of mod- 


ern methods. When the English 
court of wards and liveries was re- 
placed by the court of chancery with 
equity jurisdiction, in which wel- 
fare or the balancing of interests be- 
came the paramount rule of adjudi- 
cation, the change was defended on 
the ground that as the agent of the 
state the court was ultimately the 
parent of minors needing protection 
and care. 


In establishing the first juvenile 
court in the United States, the chan- 
cery idea was not modified so much 
as it was extended. The English 
court of chancery dealt wholly with 
destitute, dependent and neglected 
children. American minds took the 
logical step of applying this pre- 
cept also to acts of misconduct com- 
mitted by children. Of course, a 
challenge that it was an unwar- 
ranted departure from precedent 
arose. But the common-law rule of 
doli incapax, by which the child is 
held incapable of felonious intent, 
was invoked to overcome this ob- 
jection and thereby cleared the way 
for children’s misdeeds to be assayed 
not in a punitive light but rather 
one of protection, reformation and 
re-education. 


Another question, and one equally 
fundamental, was also raised. As 
Professor Lou points out: 

. the primary and definite legal 
question at issue is, in most instances, 





1. Juvenile Courts in the United States (Chapel 
Hill: Univ. of North Carolina Press, 1927) 7-8. 
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the right of the [juvenile] court to 
control the custody of the child. With 
the advent of juvenile courts possess- 
ing broad discretionary powers to 
commit children to institutions upon 
the ground that the welfare of the 
child demands an assumption by the 
state of parental control, a determina- 
tion of the nature and extent of the 
rights of parents to the custody of 

their children becomes of vital im- 

portance in any discussion of the legal 

principles which underlie the juvenile 
court legislation. 

Two opposing viewpoints came 
into conflict over this problem. One 
group espoused the natural rights 
theory of parental custody and as- 
sailed the powers of the court. The 
other considered parental rights as 
delegated by the state in exercising 
its comprehensive police power and, 
therefore, revocable. It is instruc- 
tive to note how in present-day prac- 
tice weight is given to both of these 
principles and how they are simul- 
taneously honored. Although the 
welfare of the child has first con- 
sideration in matters of custody, 
nonetheless, neglect can be estab- 
lished only upon determination of 
parental failure, as this is legally 
construed, 


Like any other infant institution, 
the juvenile court was often vehem- 
ently attacked in its early stages of 
existence. These assaults may now be 
seen to have constituted several fair- 
ly distinct phases. At first opposition 
took the form of unorganized sus- 
picion, ridicule and contempt. Later, 
the court became a target for politi- 
cal onslaughts as well as a focus of 
constitutional questions. These have 
largely abated now, being replaced 
by “functional” disputes seeking in 
one way or another to check, limit, 
circumscribe or even have the court's 
functions entirely absorbed by some 
other agency such as the school or a 
domestic relations bureau. 


Questions concerning the constitu- 
tionality of the juvenile court cen- 
tered chiefly on the informal pro- 
cedures that were adopted in accord- 
ance with the court’s aims. These in- 
clude deprivation of liberty without 
due process of law; violation of right 
to trial by jury; denial of right of 
appeal; imposition of unequal pen- 
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alties; deprivation of the equal pro- 
tection of law; and the like. 


Juvenile Court Was Reaction 

to Unsatisfactory Criminal Procedure 
What no doubt sustained juvenile 
court procedures in appellate pro- 
ceedings was the view that delin- 
quency is noncriminal in nature. 
Here we can witness a fact of funda- 
mental importance in the growth of 
the juvenile court, namely, the dy- 
namic interplay of social needs and 
structures with the law as the guid- 
ing frame of reference. Just as the 
court’s development of unique pro- 
cedures was a response to changing 
circumstances and ideas, so too the 
entire concept of the juvenile court 
was a reaction against a saliently 
unsatisfactory state of affairs in 
criminal procedure. 

We are on safe ground when we 
point to such conditions in activat- 
ing the juvenile-court movement at 
the close of the last century as re- 
vulsion against the inhumane atti- 
tude of the criminal law against of- 
fending children and, secondly, the 
failure of the older criminal courts 
to prevent crime. In all probability 
the adoption of the social-science 
conception of the natural causes of 
crime lent the movement much of 
its direction, vigor and crusading 
zeal. Creation of the juvenile court 
was only incidentally a_ protest 
against the shortcomings of the serv- 
ices rendered neglected children by 
the charities which existed at the 
time. 

The juvenile court was, however, 
merely one aspect of a broad and 
profound pattern of social change in 
the United States during the nine- 
teenth century. Courts came into 
being in various localities, each by a 
somewhat different route and a dif- 
ferent assignment of powers, before 
the movement was capped by the 
first comprehensive state code sys- 
tematically articulating intent and 
practice. Behind this chain of events 
lay the combined efforts of civic or- 
ganizations, women’s groups, schol- 
ars, and many members of the legal 
profession, trying in various ways to 
adapt the social structure to chang- 
ing conditions. In fact, for a period 


much longer than the oldest juvenile 
court in the country has been in 
existence, private child-protecting so- 
cieties carried on the work of juve- 
nile detention and later even proba- 
tion and investigation. 


Much public and private work in 
behalf of dependent and neglected 
children antedates the juvenile 
court. This has an absorbing history. 
In order to elucidate how confusion 
and controversy have arisen over 
the proper division between the 
court and other child-welfare agen- 
cies, it is instructive to examine very 
briefly the major steps in the wel- 
fare movement. 

Apart from occasional subsidies 
voted by colonial settlements for the 
relief of destitute children, the 
earliest American practice was that 
of putting such children up at pub- 
lic vendue. The oppressive thought 
of the English Poor Law was, of 
course, very influential here. The 
apprenticeship system remained long 
in effect before gradually giving way 
to the creation of congregate alms- 
houses where dependent children 
were indiscriminately confined with 
paupers, the deranged and the dis- 
eased. In time, when the cumulative 
protests of enlightened Americans 
took on compelling weight, commit- 
ting children to almshouses was 
generally prohibited. Orphanages, 
child-placement services and_ the 
state- and county-school systems 
emerged as constructive alternatives. 

The many specialized child-wel- 
fare agencies with which we are now 
familiar came into being fairly re- 
cently and are still branching out 
into new fields. In our larger cities, 
excluding services from which chil- 
dren may indirectly benefit such as 
those given to families and unem- 
ployed adults, even a partial list 
embraces a very heterogeneous num- 
ber of different kinds of assistance. 

Casework, adoption facilities, fos- 
ter-home placement, medical and 
dental care and special education are 
available. Jobs are found for handi- 
capped youths who may also have 
the benefit of institutional place- 
ment, detention, boarding, psycho- 
logical counseling, psychiatric thera- 
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py and protection from abuse. Care 
is provided for mentally defective 
children, whether feeble-minded, 
psychopathic, psychotic, or simply 
emotionally disturbed. In addition, 
recreation, physiotherapy, occupa- 
tional and manual therapy, as well 
as speech correction are offered. Fi- 
nally, in bringing this illustrative but 
assuredly incomplete catalogue to a 
close, maternity and nursery care, 
advice on mental hygiene, and day- 
care services for the children of 
working mothers may be cited. 

Given the growth of administra- 
tive child-welfare agencies at the 
same time as that of the juvenile 
court, two tendencies became appar- 
ent in the operation of certain 
courts. Both these are inimical to its 
effectiveness and to sound judicial 
process. These can be thrown into 
relief against the background which 
has been presented. 


Investigation and Study Are the 

Sine Qua Non of Juvenile Courts 

The diagnosis of delinquents as- 
sumed crucial importance just as 
soon as the court was established as 
an enlightened means of redressing 
the wayward impulses of children. 
Today, in fact, investigation and 
study continue to be the sine qua 
non of good procedure in reclaiming 
erring juveniles. On the other hand, 
in helping the neglected or de- 
pendent child, the court also re- 
ceived certain forms of jurisdiction 
over adults whose behavior imper- 
iled the welfare of children. With 
these points of departure, the un- 
wise tendencies spoken of were al- 
most inevitable consequences. 

First, it was attempted to make 
the court wholly judicial and have 
the welfare agencies assume com- 
plete responsibility for all the other 
practices that had been developed in 
working with delinquents. Had this 
materialized, the court’s rehabilita- 
tion practices would have had to be 
abandoned and it would have be- 
come simply another court of spe- 
cialized jurisdiction distinguished in 
no way from any other tribunal 
which is bound by rigid rules of 
law. The well-being of society would 
not have been served. Fortunately, 
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by and large the movement to‘ ac- 
complish this end was aborted. 

A comparable movement, though 
in the opposite direction, may per- 
haps well be described as “imperial- 
istic’. Here, given the entering 
wedges of trying cases of contribut- 
ing adults and engaging in proba- 
tion, detention and clinical investi- 
gation, which in the final analysis 
are merely recognition of the many 
determinants of juvenile misbehav- 
ior, it is logical, though not salutary, 
to want to make the court an all- 
inclusive agency of child-welfare 
work. There was precedent for this 
because in the past the lack of avail- 
able services often precipitated the 
court into foreign areas simply out of 
necessity in trying to fulfill its func- 
tion adequately. 

The salient fallacy in advocating 
this position lies in the fact that 
were the court to expand into the 
host of activities which are involved, 
not only would it perforce neglect 
its own immediate field of duties, 
but it would also prove retrogressive 
by being unable to serve the com- 
munity as well as the numerous spe- 
cialized administrative agencies are 
now capable of doing. 

To be sure, we are speaking here 


principally of the sizable metropoli- 
tan center where the many services 
mentioned earlier are readily acces- 
sible. Nonetheless, even the smaller 
cities and rural areas are making 
rapid progress toward acceptable 
coverage standards. Where _locali- 
ties are materially deficient, however, 
some improvisation, with the court 
assuming necessary leadership, is 
justified. Still, this would have to be 
regarded as a temporary expedient. 

What then, strictly speaking, is 
the proper demarcation between the 
administrative welfare agencies and 
the juvenile court? 


Function of Juvenile Court 

Is Judicial 

The function of the court is judicial, 
but exercised in accordance with an 
enlightened social point of view. 
Matters of custody are integral to 
its operation. Investigation, diagno- 
sis and detention of delinquents are 
further inescapable concomitants of 
this mandate. Other than probation, 
however, treatment should by and 
large be left to the welfare agencies 
who are well able to do such work, 
as the record of fruitful collabora- 
tion bears out. 

(Continued on page 623) 
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Notes from the 


Genocide Convention 


® According to the latest available 
figures, thirty-seven countries have 
now ratified or acceded to the much- 
discussed Genocide Convention. The 
convention, opened for signature by 
the U. N. General Assembly on De- 
cember 9, 1948, entered into force on 
January 12, 1951, after ratifications 
or accessions by twenty states had 
been deposited with the Secretary 
General. Since that date seventeen 
additional states have taken similar 
action, the most recent being Brazil 
on April 15, 1952, and Sweden on 
May 27, 1952. 

The states which have now ratified 
or acceded to the convention (in 
some cases with reservations) are 
Australia, Belgium, Brazil, Bulgaria, 
Cambodia, Ceylon, China, Costa 
Rica, Czechoslovakia, Denmark, Ec- 
uador, Egypt, El Salvador, Ethiopia, 
France, Guatemala, Haiti, Hondu- 
ras, Hungary, Iceland, Israel, Jordan, 
Korea, Laos, Liberia, Monaco, Nic- 
aragua, Norway, Panama, the Phil- 
ippines, Poland, Rumania, Saudi 
Arabia, Sweden, Turkey, Viet Nam 
and Yugoslavia. 


Technical Aid Program 


To support activities in 1952 under 
the U.N. program of technical assist- 
ance to underdeveloped countries, 
some sixty governments are reported 
to have promised contributions 
amounting to over $18,900,000. This 
number includes six governments 
which made no contribution to the 
program during its first financial pe- 
riod ending in 1951. Although the 
first period was eighteen months in 
length, compared with a_twelve- 
month period for the new pledges, 
thirty-five governments have under- 
taken to maintain their contribution 
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United Nations 


at the same figure and twelve more 
increased their grants. The United 
States decreased its pledge for 1952 
as compared with the earlier period, 
but indicated the possibility of aug- 
menting it if increased pledges made 
by other governments made it worth- 
while. 


Road Traffic Convention 


The U.N.-sponsored Convention on 
Road Traffic, opened for signature 
on September 19, 1949, after an inter- 
national conference at Geneva, en- 
tered, into force on March 26, 1952, 
as between the United States and 
four other countries which have thus 
far deposited instruments of ratifica- 
tion or accession with the Secretary 
General. The other parties at pres- 
ent are Czechoslovakia, France, Mo- 
naco and Sweden. The convention 
was ratified by the President of the 
United States on October 17, 1950, 
with the advice and consent of the 
Senate. 

The convention is intended to 
facilitate motor touring through the 
territories of the various parties by 
providing for simplified formalities 
and for the granting of motoring 
privileges on a reciprocal basis to the 
cars and drivers of each country. In 
particular, by providing for the re- 
ciprocal recognition of domestic driv- 
ing licenses and domestic registration 
certificates, it does away with the 
need for special international li- 
censes and certificates often required 
in the past. The convention applies 
only to passenger cars and not to 
buses or commercial vehicles. As 
additional ratifications are received 
(twenty-one states are signatory to 
the convention), the scope of the 
agreement’s usefulness will expand 
accordingly. 


According to the Department of 
State, the new convention requires 
no changes in the motor vehicle laws 
of this country, though its terms have 
been communicated to the governors 
of the states for the information of 
the appropriate agencies within their 
jurisdiction. The American Automo- 
bile Association and the American 
Automobile Touring Alliance are 
authorized to issue various identifi- 
cation documents provided for in 
the convention. 

It may be noted that although 
Czechoslovakia is a party to the 
agreement, the Department of State 
points out that this will not increase 
travel by: Czech nationals in the 
United States or vice versa. The entry 
of foreign nationals into the United 
States, and the movement of Ameri- 
can nationals abroad, is controlled 
by passport and visa regulations 
which are not affected by the Road 
Traffic Convention. 


Work of UNICEF 


Recent reports to the Executive 
Board of the United Nations Inter- 
national Children’s Emergency Fund 
(UNICEF) disclose a substantial rec- 
ord of achievement by this inter- 
national agency. Concerned with pro- 
moting the health and welfare of 
children, UNICEF has been particu- 
larly active in various areas of Asia 
where health facilities have been 
inadequate. In the coming year as- 
sistance to programs in Africa is also 
being planned, while work will be 
continued in the Mediterranean area 
and in Latin America. 

In all areas in 1951 impressively 
large numbers of people were reached 
by health campaigns aided by UNI- 
CEF funds. Over 2,400,000 people 
were examined for yaws; 2,700,000 
protected against malaria; and 7,100,- 
000 tested in antituberculosis pro- 
grams. Some 1,375 maternal and 
child welfare centers were granted 
support, and children’s hospitals 
from Bolivia to Indonesia were as- 
sisted. The need for such aid is 
overwhelming, according to the re- 
port, which cites as limiting factors 
not only restricted funds but also 
an acute lack of trained personnel. 
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Report on Objectives 


# There will be only two more issues 
of the JouRNAL before the end of the 
present Association year, and this 
page will be so crowded with other 
items that I wish to take this occa- 
sion to report to you on the progress 
of the long-term objectives. You will 
recall that these were adopted by the 
House of Delegates at New York last 
September and have received major 
emphasis in the work of the Associa- 
tion for the current year. 


l. American Citizenship. Our 
Standing Committee has had the vig- 
orous leadership of John C. Cooper, 
presenting valuable material to state 
and local bar associations particu- 
larly through the Citizenship Bul- 
letins, now in printed form. An ex- 
ample of participation in citizenship 
activities was afforded when I accom- 
panied Cecil E. Burney, President of 
the State Bar of Texas, in addressing 
3600 students of two high schools at 
Corpus Christi, Texas. 


2. Legal Aid and Lawyer Referral 
Plan. The National Legal Aid Asso- 
ciation is extending legal aid services 
to cities not already having it, and 
the Lawyer Referral Plan is the sub- 
ject of energetic work by our Stand- 
ing Committee under the chairman- 
ship of Theodore Voorhees of Phila- 
delphia. The Lawyer Referral Con- 
ference at the Mid-Year Meeting 


gave distinct impetus to the move- 
ment. 


3. Improving the Administration 
ef Justice. The Section of Judicial 
Administration is experiencing a 





year of unusual accomplishment 
under the guiding hand of Judge 
Harold Medina. My own itinerary 
has met with that of Judge Medina 
on a number of occasions during the 
year. He is giving most liberally of 
his time to the cause of the adminis- 
tration of justice during an unusu- 


ally busy year. 


4. Legal Education and Profes- 
stonal Conduct. Through the Section 
of Legal Education and the Standing 
Committee on Professional Ethics 
and Grievances the high standards 
of previous years have been main- 
tained and further developed. Our 
new Committee on Disciplinary Pro- 
cedures is amplifying the work in the 
field of professional conduct. 


5. Promotion of Peace. The Com- 
mittee on Peace and Law Through 
the United Nations and the Section 
of International and Comparative 
Law are both experiencing an ac- 
tive year. The proposed treaty 
amendment approved by the House 
at the Mid-Year Meeting is meeting 
with widespread approval, among 
the state Bars. 


6. Coordination of Bar Activities. 
Our Standing Committee, with the 
cooperation of Edward B. Love, Di- 
rector of Activities, and the Con- 
ference of Bar Presidents, is extend- 
ing the work of our Sections and 
Committees among the state and 
local associations, in fulfillment of 
the purposes contemplated at the 
time this movement was established. 


It is hoped that through continued 
emphasis on the points covered by 


this program the work of the Asso- 
ciation over an extended period will 
be marked by consistent progress. 


American Law Student Association 


During the course of the present 
year I have visited a considerable 
number of the law schools, in pur- 
suance of the policy of giving every 
encouragement to the. development 
of the American Law Student Asso- 
ciation. There is no doubt that this 
time has been well spent. 


The progress in the development 
of student bar associations is due 
in no small degree to the work of 
Chester J. Byrns as Director of the 
Law Student Program. Mr. Byrns 
came to us directly from the Uni- 
versity of Michigan Law School and 
has now resigned his position as Di- 
rector to enter the practice of the 
law at Benton Harbor, Michigan. 
His interest in the work will con- 
tinue, but we will miss him very 
much as the motivating force in our 
law student program. 


Report of Traveling 


With the month of May my visi- 
tations of the law schools have been 
completed for the Association year, 
including the Sixth Circuit Confer- 
ence of the American Law Student 
Association at Western Reserve Uni- 
versity, Cleveland, Ohio, and ad- 
dresses to the law students, faculty 
and alumni of Northwestern Uni- 
versity at Chicago, St. Louis Uni- 
versity, the University of Kansas 
City, the University of Toledo and 
the University of Houston. The As- 
sociation will be sure to benefit in 
future years from the present work 
among the coming generation of 
lawyers. 

In addition to these law school 
visits there have been four major 
addresses during the past month, in- 
cluding the Judicial Conference of 
the Sixth Circuit at Detroit, the 
Chamber of Commerce of the 
United States at their annual ban- 
quet in Washington, the Bar Asso- 
ciation of Corpus Christi, Texas, and 
the Louisiana State Bar at Shreve- 
port. 
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a Under God—and the Law! 

President Truman by his Executive Order on April 8, 
1952, without any statutory authority from Congress, 
directed his Secretary of Commerce to seize possession 
of the Nation’s steel companies. ‘These companies had 
reached an impasse in collective bargaining with the 
United Steelworkers of America. A strike impended.. 
The justification for the seizure was the now familiar 
“immediately impending national emergency”. The 
Government sought to defend the President’s action on 
the ground that the President has “inherent power in 
such a situation to take possession of the steel com- 
panies”. 

The strike threatened by the steel workers was thus 
temporarily averted. ‘The steel companies and the pub- 
lic, however, were deeply disturbed by the President’s 
action. The Chief Executive’s by-passing of the Taft- 
Hartley Law and his self-appointed exercise of seizure 
powers evoked immediate hostility among American 
editors. The New York Times called the act of seizure 
“impetuous and irresponsible”, as well as “unprece- 
dented and high-handed”. Concluded the Times: “This 
is not government by law, but government by executive 
decree.” 

Many Americans share courageous District Judge 
David Pine’s misgivings when, enjoining the seizure, he 
wrote: “I believe that the contemplated strike, if it 
came, with all its awful results, would be less injurious 
to the public than the injury which would flow from a 
timorous judicial recognition that there is some basis for 
this claim to unlimited and unrestrained Executive 
power... .” 
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Thirty-four days later the Supreme Court in an un- 
precedented and historic opinion by Mr. Justice Black 
affirmed by a vote of six to three Judge Pine’s injunc- 
tion against the seizure. Justice Black’s trenchant opin- 
ion for the majority pointed out that in the framework 
of our Government the duty of the President to see that 
the laws are faithfully executed refutes the idea that 
the Chief Executive is also to be a lawmaker in his 
own right. 

America stands before the world as the great example 
of government by the people. No one supposes that 
Mr. Truman has ever intended to set himself up as a 
dictator. Yet he was ill-advised to claim unlimited 
executive power—as he did. Mr. Justice Jackson, con- 
curring in the majority opinion, stated that we can 
match such a claim of unlimited executive power “only 
from the executive powers in those governments we 
disparagingly describe as totalitarian”. While we are 
confident that World War I veteran Harry Truman 
has no ambitions to be an American dictator, his action 
was a step, as Justice Jackson put it, “in that wrong 
direction”. While the President’s bold act was ap- 
plauded by some shallow thinkers as a boon to union 
labor, these short-sighted persons overlooked the fact 
that in the hands of a labor-baiting president, a similar 
seizure could prove to be a tyrant’s lash. Pendulums 
swing in two directions! 

The decision of the majority of the Supreme Court 
has restored the confidence of the people and of lawyers 
in our tripartite form of democratic government. The 
majority of the Court—appointees of President Roose- 
velt and of President Truman—struck a blow for liberty 
in reasserting the judicial tradition that the Chief Exec- 
utive, as Coke told his King, is “under God and the 
law”. Our Supreme Court has shown once again that 
the Constitution is the guardian of our liberties. We 
learn in a graphic lesson again that if we are to enjoy 
liberty we must have, first and foremost, an incorrupt- 
ible and nonpolitical judiciary. 

It would be well for every President to recall that 
admonition of the Court—applied to the action of 
another President almost a century ago—in United 
States v. Lee that, “No man in this country is so high 
that he is above the law”. 


= More of the Law’s Delay 


The “law’s delay” in the federal courts of the more popu- 
lous areas of the country is sharply highlighted in this 
issue by Chief Judge Harold M. Stephens, of the United 
States Court of Appeals for the District of Columbia 
Circuit, in his instructive and searching article entitled 
“The Administrative Affairs of the U. S. Courts: A 
Report to the Bar”. 

To illustrate: There are now pending in the Southern 
District of New York some 11,000 civil cases; and the 
median time from filing to disposition of civil cases in 
which trial was held in that district is now 35.4 months. 

Chief Judge Stephens points out, first, the cause, 





namely, an insufficient number of judges to deal with 
the case load that has been so greatly increased by new 
congressional legislation in the last two decades, and, 
second, the cure, namely, more judges. He further shows 
by cogent statistics that the total cost of the federal 
judiciary is infinitesimal, compared with other depart- 
ments of government, and particularly in its relation to 
the importance of the judiciary in our federal consti- 
tutional system. It is suggested that every reader of the 
JouRNAL at least take a look at the convincing statistical 
data in the article. There can be, in fact there has been, 
no substantial cost objection to the enlargement of the 
judiciary to the point of adequacy. 

While other agencies of government have been kept 
abreast of national requirements through active and 
continuous representations in Congress, the needs of 
the judicial system have not been adequately met, in 
part, probably for want of a searching study such as 
Judge Stephens has now made, and, in part, probably 
because of a characteristic but overmodest reluctance to 
press those needs. The clear and unanswerable analysis 
of the facts made by Judge Stephens is a challenge to 
the organized Bar of the United States, in its position of 
stewardship for the fair and prompt administration of 
justice, to urge Congress to make the federal judicial 
system adequate to meet the needs of the country—and 
to keep it that way. 


a Military Justice 


The Association, through its Committee on Military 
Justice, presently under the chairmanship of Arthur E. 
Farmer, of New York, has made every effort to accom- 
plish the amendment of the Uniform Code of Military 
Justice by the elimination therefrom of provisions plac- 
ing court-martial procedure under command control. 
The Services strenuously object to the Association’s 
position. The Judge Advocates General of the Army, 
Navy and Air Force were present at the last Mid-Year 
Meeting of the House and Major General Reginald C. 
Harmon, Judge Advocate General of the Air Force, 
stated their position to the House. In reply, Mr. Farmer 
told the House that no soldier could get a fair trial 
before a court martial appointed by his commanding 
officer. 

We doubt that Mr. Farmer meant quite that. We 
participated for the accused before a general court in 
France soon after the Armistice in World War I in a 
case in which the charges against the enlisted man were 
of a very serious character. The court was appointed by 
his regimental commander. The trial was fair and just 
in every way. Undoubtedly many other trials by court 
martial have been fair. But the system is wrong because 
it opens such proceedings to the possibility of serious 
abuses due to bias of the appointing authority or to 
other causes. That in itself is enough to condemn com- 
mand control. 

In this issue we are publishing an article by Daniel 
Walker (see page 567). Historically it is interesting 
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and worth reading. It deals particularly with the new 
Court of Military Appeals. The creation of this court 
is certainly a step in the right direction and, it may be 
conceded, eliminates any likelihood of an unfair hear- 
ing upon appeal. This, however, is not enough. It is on 
the trial in the first instance that every safeguard must 
be set up to guard against unfairness. The record 
which the United States Court of Military Appeals ex- 
amines will never reveal whether undue influence has 
been exerted by the military command on the original 
operation of the trial. Because such influence may be 
exerted without its ever appearing in the record, the 
accused never knows if he will have or has had a fair 
trial. If he is convicted he is usually quite sure that 
since the trial may not have been fair, it probably was 
not fair. 
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a Prelegal Education 

This nation is showing in various ways the results of a 
long period of sob-sister thinking on the educational 
scene. Dodge trouble at any cost is the watchword. If 
children are delinquent it is the parents’ fault, so coddle 
the delinquents. After all, the delinquent is merely 
expressing his personality as he has been encouraged 
to do. And, of course, children in the schools, from 
elementary grades through college, must not be exposed 
to a psychic trauma by being held back for stupidity 
or laziness or put under pressure of any kind. The 
shirker who takes as many snap courses as modern edu- 
cation allows is entitled to his degree as well as the 
student who has undergone the discipline of hard study 
in courses of intellectual content. 

One cumulative result of our easy-going school 
system is that many young lawyers are without the skills 
of exact thinking and lucid expression that are so im- 
portant in legal practice. There are graduates of good 
law schools who cannot write a letter worthy of the 
signature of the firm employing them. This is not the 
fault of the law schools, except to the extent to which 
they admit students, whether college graduates, or not, 
who lack a sound scholastic foundation. Some law 
school deans will not accept a student’s diploma even 
from the university of which the school is a part, with- 
out looking behind it. They are embarrassed in so 
doing, because the law school has not prescribed for 
the guidance of the undergraduate a prelegal course as 
a condition of admittance. Deans that have tried to 
formulate a prelegal course have felt that they had to 
fall back on generalities because of the variety of courses 
offered under the elective system. But lawyers and law- 
teachers in increasing numbers are becoming convinced 
that something should be done about it. 
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Foreign jurisdictions having the common law as the 
basis of their jurisprudence seem to find no difficulty in 
prescribing prelegal requirements. This is shown by 
the inquiry into that matter made as part of the Survey 
of the Legal Profession, and published in The Bar Ex- 
aminer issues of January and March, 1950. Latin, Eng- 
lish and history are required as a minimum in many of 
such jurisdictions. We may instance Ireland, a number 
of the Australian states, particularly New South Wales, 
Queensland, and Tasmania. New Zealand has strict 
prelegal requirements including Latin, English and 
some mathematics and science. The Canadian provinces, 
on the other hand, for the most part follow the pattern 
of this country, calling for a prescribed period of col- 
lege undergraduate work without specifying subjects 
to be covered. The United States leads these jurisdic- 


Editor to Readers 


® Assistant Attorney General H. Graham Morison, head 
of the Antitrust Division of the Department of Justice, 
_has written a very important letter to Judge E. Barrett 
Prettyman, Chairman of the Committee on Antitrust 
and Administrative Trial Procedure of the Judicial 
Conference. It will be remembered that the report 
adopted by the Judicial Conference was analyzed in the 
article by Breck P. McAllister in the April, 1952, num- 
ber of the JourNAL entitled, “The Judicial Conference 
Report on the ‘Big Case’: Procedural Problems of Pro- 
tracted Litigation”. Mr. Morison’s letter is of such im- 
portance that we are giving our readers the following 
summary. 

The Antitrust Division is in sympathy with the objec- 
tives of the committee and compliments the committee 
on the contribution made in its study. The Division will 
co-operate in implementing the suggested procedure. 

The Division approves of the committee’s emphasis 
upon the full use of pretrial procedures and it under- 
scores the statement of the committee that the suggested 
procedures in the report apply only to cases of abnormal 
length and complexity. 

The suggestion of pretrial opening statements is 
highly meritorious. The experience of the Antitrust 
Division has indicated that protracted opening state- 
ments at the beginning of the trial in which the entire 
evidence is discussed do not save time or lighten the 
burden of the court. 

The Division is in accord with the recommended 
“exchange” and authentication of copies of proposed 

xhibits in advance of trial, but recommends that such 
“exhange” and authentication should be limited to 
exhibits which each party actually intends to offer, with 
the understanding that if occasion arises to introduce 
additional documents they may be offered. Such an 
understanding will remove the temptation for each 
side to tender all documents in its possession to the 
other side, regardless of their evidentiary value. 
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tions in the quality of its academic vocational education 
for law students; but that is not enough. 

The remarkable facility and aptness in the use of 
words shown by so many English lawyers who have ad- 
dressed bar groups in this country are due to their 
training in the English and Latin languages and litera- 
ture. The more literate members of the American 
Bench and Bar usually, though not always, have a sim- 
ilar educational background. Why could not the law 
schools make a beginning by demanding a matricula- 
tion examination, or its equivalent in undergraduate 
courses taken and satisfactory grades made, in English, 
Latin or some other language, mathematics, history and 
science? 

EusTACE CULLINAN 


San Francisco, California 


The suggestion that a capable and experienced law- 
yer, perhaps the judge’s law clerk, should sit in at the 
pretrial and trial stages to help in the handling of 
documents, statistics and other evidence and in the 
analysis of complex questions of fact and law should be 
adopted. 


The Division agrees that antitrust cases sometimes 
are divisible into parts as, for example, issues relating 
to violation and issues relating to the relief or damages, 
but it points out that it is rarely practicable to adopt 
the course of requiring the presentation of all evidence 
on both sides of a given issue before proceeding further. 
In most antitrust cases the proposed evaluation of the 
evidence requires that the plaintiff's case be heard as 
a whole. However, the Division agrees that, where 
practicable, each party should be required to present as 
a unit all its evidence on each issue. 

The objectives of the recommendation that “the trial 
judge is fully justified in limiting proof of action 
alleged to have been pursuant to an established con- 
spiracy to a period of time reasonably relevant to 
present possibilities of effective judgment” are approved 
but it is pointed out that trial judges do not indicate 
until rendering their final opinions whether a con- 
spiracy has been “established”. It is also pointed out that 
frequently a conspiracy can be established only by proof 
of recurring acts of defendants over a long period of 
time. 

The Antitrust Division will support the suggestion 
that the party offering “quantities of documents” be 
required to show that they are competent, relevant and 
material, although the Division recommends that the 
offeror be permitted to make the showing in general 
terms unless a detailed statement be required by court 
or opposing counsel. 

With respect to the exclusion of “background” evi- 


(Continued on page 605) 
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Tria JUDGE. By Bernard Bo- 
tein. New York: Simon and Schuster, 
Inc. 1952. $5.00. Pages 337. 

Law is not a horrendous compila- 
tion of abstract gobbledygook de- 
signed to confuse, restrict and annoy 
the proverbial man-in-the-street. 
Lawyers do not comprise a small, 
sleek and crafty band of inhuman 
specialists, trained as purveyors of 
a peculiar type of vicious legerde- 
main. Judges are not men with a 
predilection to play God, chosen for 
their calling from among the most 
aged and ruthless of their brethren 
at the Bar. 

This is all well known—albeit only 
well known to those charged with the 
operation of the machinery of jus- 
tice, t.e., the legal profession. These 
are facts of which the courts must 
and do take judicial notice—even 
though they are unfortunately not 
facts of “universal notoriety’? or 
facts known “by all persons of com- 
mon intelligence’’.? 

Fortunately, New York’s Supreme 
Court Justice Bernard Botein is one 
judge who has always been quick to 
take both judicial and personal no- 
tice of the indispensable role of the 
law and the legal profession in the 
maintenance of the American society. 
Fortunately, Justice Botein also be- 
longs to that small and select group 
of jurists with a firm realization of 
the public’s ignorance of and unfair 
attitude toward the administration 
of justice. And even more fortun- 
ately, Justice Botein has done some- 
thing about it. 

The “something” is Trial Judge, 
a warm, candid behind-the-Bench 
story of ten years of judicial labors— 
a volume dedicated to telling the 
layman of the basic soundness and 
integrity of the American judicial 
system, spiced with the author’s own 
rich experiences as a jurist. 


And rich those experiences have 
been. True, the country judge may 
frequently be called upon to solve 
more intricate questions of law than 
a justice of the Supreme Court of 
New York County. But it was Justice 
Botein who made the judicial sale 
of the Ziegfeld Theatre to Billy 
Rose, and it was Justice Botein who 
was forced to decide an issue regard- 
ing Cornelia Otis Skinner, and it 
is Justice Botein who finds him- 
self in that small group of twenty- 
nine New York jurists who are 
forced to dispose of no less than 15,- 
000 separate cases a year. 

There is humor too—partly the 
traditional humor of legal lore which 
has been beautifully integrated into 
the framework of the volume and 
partly the humor which saw light in 
Justice Botein’s own courtroom. 
There are—as would be expected— 
appropriate excerpts from Swift, Bos- 
well and Dickens, and quips by Sir 
George Jessel, Lord Chief Justice 
Camden, Lord Kenyon and others. 
But far more interesting are the 
events reported at first-hand: the 
story of the Broadway character who, 
as a witness, was more interested 
in being quoted by the columnists 
than winning the verdict; the story 
of the bouncer’s lawyer who in- 
sisted that his client be designated by 
that lugubrious title during the 
course of trial; the story of the lawyer 
who cited Scott on Trusts to support 
his arguments—with Professor Aus- 
tin Scott as his courtroom adversary. 

Trial Judge unfolds in nineteen 
chapters, bearing such titles as 
“Things Not Taught in Law 
School”, “The Judge’s Role in a 
Trial”, “The Judge Without a Jury”, 
“Lawyer and Judge—Coprofession- 
als’, “The Lawyer’s Role in the 
Trial”, “Jurors Are Nobody’s Fools”, 
“Settlements and Pretrial Confer- 


ences’ and “Influence and the 
Courts’. All these chapters are well 
worth reading, either in the context 
of the entire volume or as separate 
entities. 

Justice Botein, who has achieved 
the enviable reputation of being a 
“lawyer’s judge”, will endear himself 
even more to the profession by his 
comments on the Bar. He proudly 
announces his endorsement of the 
statement made by Harrison Tweed 
when the latter was serving as Presi- 
dent of The Association of the Bar 
of the City of New York. 

I have a high opinion of lawyers. 

With all their faults, they stack up 

well against those in every other occu- 

pation or profession. They are better 
to work with or play with or fight 
with or drink with than most other 

varieties of mankind [page 149]. 

And even more pleasant to the 
practitioner: 

The most modest of judges at times 

thinks that he can try a case better 

than one or both of the lawyers be- 
fore him. He may be correct in his 
professional appraisal. But the like- 
lihood is that if he exchanged places 
with the lawyer, if he went down into 
the arena to try the case and if the 
lawyer went up on the bench, the 
judge would execute few of the bril- 
liant thrusts which he had conceived 

while on the bench. [page 125]. 

And again, after an excellent dis- 
course on the honesty and integrity 
of the courts: 

Judges are subject to a form of in- 

fluence. A lawyer with an established 

reputation for competency and integ- 
rity will always gain respectful atten- 
tion. If he presents seriously a point 
which a judge at first thinks has no 
merit, the judge will examine and re- 
examine it, because of the respect 
which he has for the lawyer’s erudi- 
tion and intellectual honesty [page 

314]. 

However, the real value of Trial 
Judge is found in its explanations of 
the law (both substantive and ad- 
jective) and in its down-to-earth por- 
trait of what actually goes on in the 
trial of a case. 

Justice Botein devotes much of 
his volume to the difference between 
the actions of a judge and the actions 
of a jury in applying a general rule 
of law which works a hardship in a 





1. Brown v. Piper, 91 U. S. 37, 23 L. ed. 200 
(1875). 
2. Wynehamer v. People, 13 N. Y. 378 (1856). 
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particular case. “Although he pri- 
vately may regard the result as un- 
fair and unjust, because of his train- 
ing the judge will apply the law 
more readily and more unflinchingly 
than will a layman”, says the author 
(page 47). 

Of course there is no doubt that 
“it is sometimes said that if juries 
accepted literally the court’s instruc- 
tions on the rule of contributory 
negligence, they would return few 
plaintiffs’ verdicts in accident cases” 
(page 180). But this result can be 
attributed more to the peculiar, 
secret nature of jury determinations 
than to the differences in training 
in the law. In point of fact, laymen 
who are called upon to accept judi- 
cial functions are usually far more 
technical in their application of the 
law than those who have the training 
in using the law as a tool in achiev- 
ing the goal of justice. One has only 
to study the reversals of decisions 
made in administrative courts and 
before military tribunals to see that 
the lay judge will frequently “apply 
the law more readily and more un- 
flinchingly” than the jurist despite 
the “hardship in a particular case”. 
As Justice Botein himself has ob- 
served: “Laws are not made to be 
broken by judges, but in sensitive 
hands they have a certain tensile 
tolerance for yielding to meet an in- 
dividual situation” (page 52). 

Trial Judge makes no pretense at 
being a contribution to legal philo- 
sophy; neither is it a richly illus- 
trated legal treatise. While it will be 
read—and enjoyed—by lawyers, it 
is written for the laity and must of 
necessity speak in simple and ele- 
mentary terms. 

But what really distinguishes Trial 
Judge from the weird assortment of 
“law for the layman” volumes which 
have been pouring from the presses 
like so much newsprint, is its style. 
The vast majority of lawyers and 
judges who are bitten by the bug to 
take pen-in-hand seem to be unable 
to distinguish between the matter of 
legal writing and writing about mat- 
ters legal. Justice Botein suffers from 
no such disability. His well-reasoned 
thoughts on jurisprudence, his keen 
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observations on the players who per- 
form on the courtroom stage, his 
memoirs as a veteran on the bench 
all find themselves within a format 
which can be absorbed at leisure and 
with pleasure. 

In a work so largely autobiograph- 
ical, one cannot help being disap- 
pointed that the volume begins with 
events only ten years gone. One can- 
not help being reminded of the re- 
mark of the loving wife after having 
completed a careful perusal of her 
spouse’s voluminous _ self-history. 
“Very good, darling” she observed, 
“but weren’t you ever married?” Per- 
haps the success of Trial Judge will 
inspire Justice Botein to another 
literary effort—one which will trace 
the educational preparation for the 
Bench and the trials and tribulations 
on the route to judicial office. 

ALBERT P. BLAUSTEIN 
New York. New York 


Practarism AND ORIGINAL- 
ITY. By Alexander Lindey. New 
York: Harper and Brothers. 1952. 
$5.00. Pages 384. 

What do you know about plagia- 
rism? If it be true that there is noth- 
ing new under the sun, then be care- 
ful because you might stand accused. 

Alexander Lindey is one of the 
foremost authorities in the field of 
legal limitations on freedom of 
speech and press. ‘Together with 
Morris L. Ernst he coauthored Hold 
Your Tongue and The Censor 
Marches On. Drawing upon his 
wealth of experience gained through 
twenty-five years of active practice of 
law in New York City, he has dra- 
matically presented, what ordinarily 
would be difficult and troublesome, 
the law of plagiarism in a very amus- 
ing but very informative light. 
Whether you are a lawyer, novelist, 
writer, artist or song and dance man 
you can understand what Lindey has 
to say. 

Many lawyers who have spent 
years at the Bar never have had and 
never have tried or argued a plagia- 
rism case. Yet, the way Lindey puts 
it, it must be interesting (especially 
when you represent good paying 
defendants) . 


Lindey explains in plain, simple, 
and easy to read language what the 
law of plagiarism is. You cannot 
copyright ideas but you can copy- 
right the treatment of those ideas. 
He covers plagiarism in the arts, 
writing, jokes, painting, music and 
even the comics. Obviously this work 
could not possibly deal with every 
plagiarism case. However, the author 
does let you in on some of the best- 
known cases. He first develops a little 
of the historical background in each 
field and then brings it up to date. 
He has compiled some anecdotes 
about well-known figures in the lit- 
erary and theatrical world. Did you 
know that Shakespeare did not fol- 
low his own advice in Hamlet (‘“‘Nei- 
ther a borrower nor a lender be”) 
because, in fact, he was a notorious 
borrower? So too were many of the 
great literary and musical figures of 
the world. Lindey relates some of the 
many humorous excuses and alibis 
that famous men have given as rea- 
son for their pilferings. He delves 
briefly into psychoanalysis and tells 
why people sue and why people steal. 

The full value of the book can be 
realized only when one takes cog- 
nizance of the fact that today, in a 
world of radio and television, mass 
production of material to feed these 
two Gargantuas is the keynote to 
their success. Naturally, in the at- 
tempt to satisfy the demands, sub- 
stantial copying or stealing of an- 
other’s works is going to be on the 
increase. Lawsuits will be more fre- 
quent and lawyers should prune up 
a bit on the old law. 

The book, as far as lawyers are 
concerned, is of value. Lindey cites 
all of the leading cases and shows 
how to avoid some of the pitfalls on 
either side. To those, other than law- 
yers, who might be involved, I sug- 
gest reading this book. One may 
avoid much expense and anguish if 
he thoroughly understands the law. 
Lindey makes such understanding 
easy. 

In a personal interview, Lindey 
has been concerned over the right of 
the public to hear and to see, so as to 
be informed. Copyright is one of the 
legal restrictions on that right. It 
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exists to protect creators in their 
own individual work. An informed 
public should learn also to distin- 
guish between what is and what is 
not plagiarism. 

In one of his later chapters the 
author gives some advice “And if you 
are ever in doubt about what you 
ought to do just put yourself in the 
other fellow’s shoes”. This is good 
sound counsel. 

This book is not only a lawyer’s 
work for a lawyer but much more a 
work for general public consump- 
tion. 


ALFRED A. ALBERT 
New York, New York 


Actions FOR DECLARA- 
TORY JUDGMENTS. By Walter 
H. Anderson. Atlanta: The Harrison 
Company. Second Edition. 1951. 
Three Volumes. $60.00. Pages 2171. 

The heart of the purpose of the 
action for a declaratory judgment is 
preventive relief. As the author 
states: “The declaratory judgment 
statutes were intended to supplement 
rather than supersede remedies in or- 
dinary causes of action, and to re- 
lieve litigants of the common-law 
rule that no declaration of rights 
may be judicially adjudged until a 
right had been violated. Preventive 
relief is the moving purpose. Wheth- 
er or not jurisdiction shall be taken 
is within the sound judicial discre- 
tion of the trial court.” 

It must be borne in mind, of 
course, that all the declaratory judg- 
ment statutes are remedial or pro- 
cedural in character. They do not 
enlarge or expand the existing juris- 
diction of the court. Essentially the 
power to render a declaratory judg- 
ment is the inherent one of a court 
of equity. The statute merely defines 
and refines the applications, whether 
it be the meaning of a word or 
phrase, the intent of a settlor of a 
trust, or even the intent of the legis- 
lature or of Congress. As older rem- 
edies fall into desuetude the action 
for the declaratory judgment ap- 
pers as a_ sensible, time-saving, 
money-saving instrument to serve 
the ends of justice. 


To ask for declaratory relief is, 
moreover, to ask for the least pos- 
sible litigation. Let clients, every- 
where, rejoice and learn more of 
this admirable remedy. The action, 
as the author declares, is “designed 
to expedite the establishment of 
rights when a justiciable controversy 
exists between the parties, but is in- 
applicable to hypothetical situations 
or for the solution of abstract ques- 
tions or controversies, and creates 
no new substantive rights, but a de- 
claratory judgment must establish 
rights and declare liabilities which as 
a result thereof may be enforced by 
the prevailing party”. 

The present work, an exhaustive 
treatise in three fat volumes, by 
Walter H. Anderson, cuts a wide 
swath across the entire field with 
splendid clarity. Unlike so many 
text writers, the present author takes 
nothing for granted. Every phase of 
the action, from its dim beginnings 
historically down to its most modern 
application in the federal and state 
courts, is treated at length and with 
great understanding. The final vol- 
ume is replete with a good selection 
of forms. Certainly this is an impor- 
tant work in a field rapidly growing 
in acceptance and importance. The 
modern practitioner, in every in- 
stance, would do well to stay close to 
its tightly written pages. 

PAUL SCHOFIELD 
Chicago, Illinois 


Tue CALCULATION OF IN- 
DUSTRIAL DISABILITIES OF 
THE EXTREMITIES. By Dr. Carl 
O. Rice. Springfield, Illinois: Charles 
C. Thomas. 1952. $10.50. Pages 289. 

The author, Dr. Carl O. Rice, is 
Clinical Associate Professor of Sur- 
gery at the University of Minnesota 
Medical School, and is on the sur- 
gical staff, St. Barnabas Hospital, 
Minneapolis, Minnesota. It is clear 
from reading the book that he has 
had a great deal of experience in cal- 
culating a large variety of industrial 
disabilities, and is now trying to help 
other doctors by setting forth what 
he believes to be a simple though 
reliable method of making such cal- 





Books for Lawyers 


culations. The book is also intended 
as a guide for industrial commis- 
sioners and in addition to help in- 
surance adjusters give a rough esti- 
mate of disability in advance for the 
purpose of setting up an insurance 
reserve. 


In order to understand the book, 
the reader should be acquainted 
with one of the most difficult sub- 
jects in workmen’s compensation— 
the meaning of “disability” under 
workmen’s compensation acts. (See 
1 NACCA Law Journal 32-45; 8 
NACCA Law Journal 23-32.) Al- 
though every state in the union now 
has a workmen’s compensation act, 
the payments to injured workers are 
far from uniform. Take, for ex- 
ample, the more common injuries— 
back strains and hernias. Let us as- 
sume that an ordinary back strain 
disabled a man (having a family of 
three children, and earning $100 
weekly) for a period of two months, 
and then he recovered entirely from 
the injury. In some states, he would 
receive as low as $17 to $20 a week 
even in this day and age of the high 
cost of living; whereas in other states 
he could receive $35 a week and up- 
ward. Thus, if he were making $100 
a week in Arizona, he would get $65 
per week in workmen’s compensa- 
tion benefits. So there is no uniform- 
ity even in simple, temporary in- 
juries, with simple, uncomplicated 
disabilities. 

There are about 2,000,000 workers 
injured annually in industry. (3 
NACCA Law Journal 17-18.) It is 
estimated that approximately 5 per 
cent of all the injuries have some 
permanent factors. The loss of an 
arm or hand or finger, or of a leg or 
foot or toes, or of eyesight, are usu- 
ally classified as “scheduled” injuries 
or “specific” injuries; and the states 
have varying ways of paying for such 
disabilities. Some states, for example, 
for the loss of use or amputation of 
an arm at the shoulder give the man 
a certain number of weeks of pay- 
ments and then end all of his rights, 
regardless of how long he is actually 
disabled. Others give him temporary 
disability and then in addition the 
number of weeks specified in the 
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statute. Still others allow temporary 
disability but then deduct it from 
the number of weeks scheduled. Mas- 
sachusetts has the unique system of 
allowing a scheduled number of 
weeks, but this is in addition to all 
other types of compensation; so that 
the man who loses both arms, for 
example, receives specific compen- 
sation in the amount of $10,000 (500 
weeks at $20 a week) but on top of 
that can get $30 or more a week for 
life without deduction for the so- 
called “specific” or “bonus” pay- 
ment. In actual dollars, the amputa- 
tion of an arm produces over $15,000 
in Wisconsin, and less than $5000 
in many states; or, stated differently, 
weekly payments, ranging from a 
maximum of 150 weeks in Maine, to 
300 in Rhode Island, and 500 in Wis- 
consin. (See Bulletin No, 125, US. 
Dept. of Labor. “State Workmen’s 
Compensation Laws as of September 
1950”.) 

A definite and clear amputation 
visible to anyone rarely causes trou- 
ble. However, where there is no am- 
putation, but the arm or leg is made 
totally useless, many of the states 
compensate the injured worker on 
the same basis as if there were an 
amputation. When the loss of use 
is not 100 per cent, but is a 50 per 
cent or any permanent loss of use, 
many of the states allow a propor- 
tional amount. Assuming that an 
arm at the shoulder (amputated or 
permanently and totally useless) 
gives the workman the right to 300 
weekly payments, 50 per cent loss of 
use in many states gives him 150 
weeks of payments. 

The real difficulty, then, is in de- 
termining whether his functional 
or anatomical loss is 50 per cent or 
40 per cent or 80 per cent or any 
figure. And the difficulty is increased 
where “disability” is used by the 
statute in place of “functional” loss. 
Your reviewer has been present at 
meetings of the International Asso- 
ciation of Industrial Accident Boards 
and Commissions, where a series of 
doctors, some representing insurance 
companies and employers, and others 
who appear usually in behalf of 
plaintiffs, have examined an upper 
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or lower extremity of an injured 
worker in the presence of the audi- 
ence. Some doctors, usually employ- 
ers’ or insurance doctors, gave as 
their best judgment a loss of 20 per 
cent, whereas a plaintiff's doctor, in 
exactly the same case, gave as high 
as 8) per cent. 

Some of the difficulty can be 
blamed on the workmen’s compen- 
sation statutes themselves. Where the 
Statute simply asks the doctor to es- 
timate the loss of “function” on an 
anatomical basis, and then leaves it 
to the industrial commissioner to 
determine how much disability it 
causes in the individual, the task of 
the doctor is fairly easy. For example, 
the doctor may say that the employee 
has lost 50 per cent use (function- 
ally or anatomically) of the index 
finger of his left hand. The commis- 
sioner may then say that inasmuch 
as the man is a violin player and 
makes his living that way, a 50 per 
cent loss of the index finger may re- 
sult in totally disabling him for his 
work with his symphony orchestra; 
whereas if he were a laborer, the loss, 
so far as affecting his wages, may be 
comparatively small. (See 8 NACCA 
Law Journal 88-89.) But where the 
workmen’s compensation act unfor- 
tunately leaves it to the doctor not 
only to calculate the anatomical or 
functional loss but then also leaves it 
to him to decide how far it inter- 
feres with the man’s working and 
earning capacity, great difficulties 
naturally arise. 

Dr. Rice, by the means of excellent 
diagrams (204 illustrations), has sim- 
plified the subject so far as it is 
humanly possible. He considers the 
relative values of every part of each 
extremity. He takes up, for example, 
the relative value of a thumb to the 
hand. Many states consider that for 
the loss of a thumb a man ought to 
receive about 40 per cent of that 
which he would receive for the loss 
of a hand. In great detail, he takes 
up every part of the arm, of the hand 
and fingers, and of the leg, foot and 
toes, and offers an extremely interest- 
ing method of calculating disability 
—a method which if adhered to im- 
partially by doctors, would be of 





great help to industrial commission- 
ers and others. 

The real difficulty is beyond the 
scope of the book, and that is the 
question of what finally does happen 
to the injured worker after the doc- 
tors make the calculations as sug- 
gested. In some states, as mentioned 
above, an‘arm at the shoulder is 
worth over $15,000 and in others it 
can run as low as $5000 or even 
lower. Yet bread and food cost about 
the same nation-wide. For the same 
type of laborer, the number of pay- 
ments for an arm at the shoulder can 
range from as low as 150 payments 
in one state to 500 in another state, 
and from $10 a week in one state to 
about $30 a week in other states. It 
is most unfortunate that such piti- 
fully small payments are made for 
such serious and permanent injuries 
in the United States. While the pay- 
ments are slowly increasing, they do 
not keep up to the cost of living. 

However, these are considerations 
which concern the parties and the 
legislatures, and not the doctors 
called upon to measure disabilities; 
and until the legislatures straighten 
out the situation, the doctors and 
others would do well to read this 
book, and help establish reliable 
methods of calculating industrial 
disabilities. The book is a “must” 
for those who are called upon to 
make such calculations. 

SAMUEL B. Horovitz 
Boston, Massachusetts 


Tue SPIRIT OF LIBERTY. Pa- 
pers and Addresses of Learned Hand. 
Collected and with an Introduction 
and Notes by Irving Dilliard. New 
York: Alfred A. Knopf. 1952. $3.50. 
Pages 262. 

After forty years as District and 
Court of Appeals Judge with more 
than two thousand felicitous and 
trenchant decisions, Judge Learned 
Hand at last finds his name upon a 
book to which his many friends and 
admirers can turn for an exposition 
of the abiding faith in our traditions 
it has been his genius to expound elo- 
quently and analyze philosophically. 
It is not amiss that the task of gath- 
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ering these papers and addresses, 
spanning the years from 1893 to 
1952, should have been undertaken 
and performed so ably by a layman, 
Irving Dilliard of the St. Louis Post- 
Dispatch, a former Nieman Fellow, 
for Learned Hand, like one of his 
memorable masters, Justice Holmes, 
has as much to say of import to his 
countrymen at large as he has to his 
brethren at the Bar and on the 
Bench. In fact, this volume well de- 
serves a place as a classic alongside 
of those containing the speeches and 
papers of Holmes for theirs is a 
common tradition, ever enkindled 
anew when touched by the torch of 
their inspirational writing. 


Not the least significant of the 
contributions are those occasional 
papers memorializing some of our 
twentieth-century great judges. Of 
Holmes he said: “His mind, his na- 
ture, his attainments, his contribu- 
tion, have had their fullest recogni- 
tion, and will always have it, among 
those to whom life is complex and 
universals slippery and perilous; to 
whom truth is a dangerous experi- 
ment and man a bungling investi- 
gator.” Similarly we find keen char- 
acterizations of Cardozo, Brandeis, 
Stone, Hughes and his colleague, 
Swan. 


That summary of what he found 
in Holmes is expressive of what he 
admires as an attitude toward life. 
As he told the girls at a Bryn Mawr 
commencement: “Yet we must ac- 
cept each generation as it comes, 
knowing that it is formed by circum- 
stances beyond our powers, and 
whatever your gifts or your defects 
there can be no plausible doubt that 
you are sceptical and unsatisfied; 
that at the risk of finding neither 
treasure nor skeleton in any, you 
wish to open all the closet doors, so 
that nothing shall be left to hearsay. 
If it makes any difference, I do for 
myself approve that temper.” 


It was such a temper, such an ap- 
proach to life and its complex prob- 
lems, that Learned Hand imbibed 
in the Halls of Harvard at the feet 
of that galaxy of varied and stimu- 
lating philosophers—James, Royce, 
Santayana, Palmer and Miinsterberg 


—who have left their marked impress 
upon so many of their pupils. Hand 
remains as one of the few voices who 
still can speak personally. of those 
days in the Harvard Yard of the 
1890’s. The rest of us can but listen 
for the vicarious thrill he can impart 
when he says: “One man carries away 
one thing; another, another; some, 
perhaps, nothing. For myself I 
learned and took away the creed I 
have just tried to describe, a creed 
which has endured and whose convic- 
tion has grown upon me as the years 
have passed. You were not taught it 
in words; you gathered it unwit- 
tingly from uncorrupted and incor- 
ruptible masters.” Among these mas- 
ters, it was to William James that he 
pays highest tribute for the guiding 
pragmatic spirit he has long dis- 
played. 


Nowhere is that spirit better dis- 
played than in those papers devoted 
to an analysis of liberty, as in the 
already classic address on “I Am an 
American Day”, which bears the 
title of the volume, and in those ad- 
dresses expounding his views of 
democracy, the nature of society, the 
function of the judge, the need for 
tolerance, our debt to Greece and 
the importance of morals in public 
life. 


We can best leave this work with 
an invitation to drink in its many 
draughts of wisdom by soliciting 
your reflections upon that choice 
group it bespeaks: “Are you a mem- 
ber of the Society of Jobbists, or do 
you know the guild? . . . The mem- 
bership is not large, at least in Amer- 
ica, for it is not regarded with favor, 
or even with confidence by those who 
live in chronic moral exaltation, 
whom the ills of this world make 
ever restive, who must be always 
fretting for some cure; who cannot 
while away an hour in aimless talk, 
or find distraction for the eye, or 
feel agitation in the presence of 
fair women. Its members have no 
program of regeneration; they are 
averse to propaganda; they do not 
organize; they do not agitate; they 
decline to worship any Sacred Cows, 
American or Russian. ... When you 
meet a member you are aware of a 
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certain serenity that must come from 
being at home in this great and awful 
Universe, where man is so little and 
fate so relentless.” 


LEsTER E. DENONN 
New York, New York 


Screntiric AND LABORA- 
TORY METHODS OF JUDICIAL 
PROOF. By the Bureau of Govern- 
ment, Extension Division, Univer- 
sity of Wisconsin. Madison, Wiscon- 
sin. 1951. $4.00. Pages 179. 


Though not imposing in appear- 
ance (paper-covered, mimeographed, 
and bradded), this is an excellent, 
practical manual covering the detec- 
tion, preservation and use of scien- 
tific evidence in criminal prosecu- 
tions. It was intended, as are most 
such texts, for the use of the prose- 
cution, but astute defense attorneys, 
with initiative, will also find it use- 
ful. Expense has not been spared 
where it counts most in content; the 
editors have wisely sought to produce 
a valuable, rather than an attrac- 
tive book. Numerous photographic 
plates, drawings, diagrams, and ta- 
bles are inserted where they will be 
most helpful. Not only are the older 
subjects, such as ballistics, photogra- 
phy, fingerprints, burglary, and ques- 
tioned documents given sound, prac- 
tical treatment; but newer topics, 
for example, checking hit-and-run 
autos, sex crime investigations, in- 
terviewing witnesses with and with- 
out the lie detector, and a particu- 
larly full treatment of chemical and 
other scientific aspects of tests for 
drunkenness, receive thorough dis- 
cussion. A detailed description of 
the facilities and services of the Wis- 
consin State Crime Laboratory indi- 
cates to the working enforcement 
officer the areas of investigation in 
which the laboratory can be most 
useful. 

One of the striking features of the 
book is the concreteness and clarity 
of the presentation, even in minute 
detail. An illustration of this is the 
chapter on preservation of evidence. 
Following an elaborate table indi- 
cating how each type of physical 
evidence (e.g., hair, stains, clothing, 
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etc.) should be handled, five pages of 
photographic plates show the proper 
types of containers, and packaging, 
ot the evidence for shipment to the 
laboratory. The manual is a “work- 
ing tool” on what to look for, where 
to look for it, and how to preserve 
it when found. Pragmatic and utili- 
tarian value is the purpose of the 
book, and it meets that purpose well. 

Not the least significant aspect of 
the book is that it represents the 
co-ordinated effort of so many agen- 
cies in a frontal attack on crime. It 
is the work of the crime laboratory, 
law and medical schools, the attorney 
general, the extension division bu- 
reau of government, the district at- 
torneys, the county boards, and the 
bar association. Such “‘pooled”’ effort 
is an important contribution to the 
solution of the problem of crime. It 
focuses effectively local efforts to 
meet crime where it must be met— 
right at home, in our own backyards. 
The problems of scientific evidence 
are too complex to be met on less 
than a state-wide level, yet the in- 
vestigation and prosecution must 
be done in specific localities. Nearly 
twenty years ago the reviewer had 
a small part in one of the pioneer 
efforts in training for scientific in- 
vestigation on a state-local basis—a 
state-wide police school conducted 
by the North Carolina Institute of 
Government. The present manual 
for just such a three-day school, or 
institute, reveals not only the sound- 
ness of the original venture, but the 
marked progress which has taken 
place in recent years through close- 
knit co-operation of all who have 
something to contribute to the ap- 
lication of science to crime detec- 
tion. Those who produced this book 
are to be congratulated. Their efforts 
will benefit the public not only in 
Wisconsin, but in an ever-growing 
area spreading outward from this 
oasis of awareness. 

DILLARD S. GARDNER 

Raleigh, North Carolina 


Rusxs AND RIGHTS IN PUB- 
LISHING TELEVISION, RADIO, 
MOTION PICTURE, ADVERTIS- 
ING AND THE THEATER. By 
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Samuel Spring. New York, New 
York: W. W. Norton & Company, 
Inc. 1951. $7.50. Pages 385. 

This treatise on certain legal sub- 
jects relating to writings, motion 
pictures, radio and television in- 
tended primarily for laymen, is a 
splendid work, and it is equally val- 
uable for lawyers. To add to its 
unique value it is written in simple, 
crisp English and is full of enter- 
taining and at times humorous hu- 
man incidents. 

The title is much too long and 
frightening, but the reader should 
not let it scare him away from the de- 
lightful contents of this book. 

As a sample of the entertainment 
you will find in it, read about the 
case of Kerby v. Hal Roach Studios 
(page 24) where an overzealous pub- 
licity man used what he thought was 
a fictitious name of a girl in sign- 
ing a sexy letter inviting 1,000 men 
to a rendezvous with her in front of 
a certain theatre. Unfortunately the 
name was that of a real woman and 
she recovered on the theory of in- 
vasion of privacy; the court disposed 
of defendant's plea of lack of intent 
by applying the defamation rule, 
“what controls is he who is hit, not 
he who is intended”. 

The author is a real scholar who 
has helped establish many of the 
principles discussed in his book, and 
the quality of his work is vouched 
for in an enthusiastic foreword by 
the well-known Judge Harold Steph- 
ens, Chief Judge of the United States 
Court of Appeals for the District of 
Columbia Circuit. 

The first subject discussed is the 
right of privacy which was launched 
by Brandeis and Warren in a Har- 
vard Law Review article in 1890 and 
accepted judicially by New York’s 
highest court in 1895. It is intriguing 
to note that one of the precedents 
relied on in the article was a decision 
involving Queen Victoria’s Prince 
Consort, who sued successfully to 
keep private the amateur etchings of 
himself and the Queen. 

Our author then shows how the 
right of privacy was recognized by 
twenty-one courts and disowned by 
one. He also traces how the highest 





New York Court, after its decision 
was codified by the New York legisla- 
ture, evidently considering its off- 
spring to be a Frankenstein monster, 
has since then been trying to stifle it. 


The book deals with many highly 
interesting, but unrelated problems 
contained in separate “Parts” such 
as defamation, copyright, unfair 
competition, obscenity, and televi- 
sion. 

The one bright impression that 
shines through the discussion ot 
these subjects (except the last) is 
the almost uniform excellence of the 
court-made law that has necessarily 
grown up in these fields of law which 
are less than fifty years old in most 
cases. This is the more remarkable 
because most of the subjects are 
novel and technical. One of the glar- 
ing exceptions to this judicial wis- 
dom is the rule laid down in the 
United States Supreme Court case of 
Winters v. New York, 335 U. S. 507, 
which killed about twenty state stat- 
utes punishing publications devoted 
to and principally made up of crime 
stories; these statutes had been uni- 
versally upheld, by state supreme 
courts, in some cases for over fifty 
years. 

The writer closes his book with 
the prayer; “The public interest, as 
well as that of the television indus- 
try, calls for Congressional action.” 

This book would be an ideal hand- 
book for lawyers if it were more 
thorough in its citation of authori- 
ties and had a table of cases; also 
there is no room for a pocket supple- 
ment. However, such minor short- 
comings are dwarfed by the refresh- 
ingly simple and fascinating discus- 
sion of very real and difficult legal 
problems created by the modern in- 
ventions of printing, motion pic- 
tures, radio and television. 

DELGER TROWBRIDGE 
San Francisco, California 


American PIPE LINES, By 
George S. Wolbert, Jr. Norman 
Oklahoma: University of Oklahoma 
Press. 1951-1952. $3.50. Pages 179. 
The fascinating story of the pipe 
lines has not heretofore been told, 
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though much has been written on the 
oil industry in general. Fortunately, 
we have here an author who not 
only covers his subject exhaustively 
and in a scholarly manner, but in 
addition has gone to the trouble of 
learning in detail how pipe lines 
operate. 

Mr. Wolbert sketches briefly the 
history of pipe lines, reciting that 
they originated because of the ex- 
horbitant charges made by teamsters 
for transporting oil to the rail heads. 
The early lines merely displaced the 
teamsters, but when the railroads 
took advantage of their monopoly, 
trunk lines came into being. The 
author points out that these trunk 
lines were laid from the producing 
fields to the refineries. In spite of the 
risk involved, the refineries were will- 
ing to furnish the large capital re- 
quirements because they needed a 
steady and economic flow of crude 
oil from wells to refineries and of 
products from refineries to market. 
On the other hand, the pipe lines 
had to have a constant and high 
level demand for service. Thus, the 
refineries and pipe lines were wedded 
by mutual interest. 

The pipe lines were not built nor 
were they located to carry on a com- 
mon carrier business, such as in the 
case of railroads, but were built and 
are operated to serve the refineries. 
Also, because of the nature of com- 
petition in the oil business in its 
early days, companies that did not 
integrate did not survive. 

The author, in discussing these 
and other facts, removes the thick 
underbrush of misconception and 
misinformation obscuring the issues 
raised by the integration and owner- 
ship of pipe lines. 

The book is divided into two sec- 
tions, the first being “Facets of Con- 
troversy”, and the second being “Re- 
medial Devices”. 


The author first states and then 
considers the complaints against the 
ownership of pipe lines by major 
oil companies; that is, (1) alleged 
denial of independent company ac- 
cess to pipe lines, (2) inequalities of 
competition engendered by major 
pipe line ownership and (3) alleged 
creation of monopoly in the oil in- 
dustry through the instrumentality 
of pipe-line control. 

In a calm and rational manner the 
author exhaustively discusses these 
complaints and finds no support for 
them in fact or law. He concludes 
that the principal reason for the 
failure of independent companies 
to use the pipe line to a greater 
extent is the location of the lines 
rather than the failure of the com- 
panies to perform their common 
carrier duties. 

In the author’s opinion, divorce- 
ment, dissolution and divestiture are 
not the solutions, even for the inde- 
pendent jobber. These would not 
change the location of the present 
lines, and would seriously interfere 
with the national economy in so far 
as future pipe lines are concerned. 
He clearly sets out that only harm 
would flow to the independent pro- 
ducer. In the face of natural difficul- 
ties common carrier pipe lines have 
adapted themselves to the situation 
and are today accepting and trans- 
porting crude and petroleum prod- 
ucts where tendered. There are ade- 
quate laws and adequate boards 
already in existence to remedy any 
grievances expeditiously. 

In a consideration of the monop- 
oly question the author evidences a 
complete mastery of the economic 
concepts involved. But his approach 
is through the eyes of one with per- 
sonal knowledge of the function 
played by pipe lines in our national 
economy rather than through the 
eyes of one who has never seen an oil 
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field, or a pipe line, or a refinery in 
operation. 

He has not fallen into the error of 
those who try to compare a pipe 
line to a railroad, or try to compare 
oil with articles that can be stored 
or stockpiled for long periods of 
time. 

In his discussion of this question, 
as well as other questions raised in 
this book, the author not only evi- 
dences a thorough knowledge of the 
pipe line industry but also shows 
himself to be a lawyer of high cali- 
ber, conversant with the legal litera- 
ture on his subject. 

Under Section 2 of the book (“Re- 
medial Devices’’) the author discusses 
regulation under the Interstate Com- 
merce Commission and the Elkins 
Act consent decree. While reporting 
on and commending much of the 
activity of the Interstate Commerce 
Commission, the author recommends 
that the specific problems raised by 
pipe line rates and service require- 
ments be handled by a group of com- 
missioners experienced in pipe line 
matters. 

One of the most informative and 
interesting discussions in the book is 
the author’s treatment of the consent 
decree. In an unusual exposition of 
the numerous ambiguities of the de- 
cree he concludes that the decree 
should be abolished and that federal 
regulatory authority over interstate 
pipe lines should be confined to the 
Interstate Commerce Commission. 

This book is not slanted in any 
direction, but is an example of fair- 
ness in the treatment of controversial 
questions with conclusions based on 
a thorough knowledge of the facts 
and supported by abundant citations 
and authorities. To those interested 
in the field of pipe lines this book 
is required reading. 

RAyMonpD M. MYERS 
Dallas, Texas 
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ADMINISTRATIVE LAW 


Sherman Act Suit To Enjoin Prefer- 
ential Shipping Rates Dismissed on 
Ground that Federal Maritime Board 
Has Primary Jurisdiction 


= Far East Conference v. United 
States, 342 U. S. 570, 96 L. ed. Adv. 
Ops. 390, 72 S. Ct. 492, 20 U. S. Law 
Week 4207. (No. 15, Misc., decided 
March 10, 1952.) 

The petitioners in this case were 
the Far East Conference, a voluntary 
association of steamship companies, 
and its constituent members. The 
Conference was organized in 1922 
and the Conference Agreement un- 
der which it operates was approved 
by the United States Shipping Board, 
the predecessor of the Federal Mari- 
time Board, exercising authority 
under the Shipping Act of 1916. The 
agreement established a dual system 
of rates by which shippers who 
agreed to use bottoms of the Con- 
ference members exclusively paid 
one rate, while those who did not ad- 
here to the exclusive patronage con- 
tract paid a higher rate. The Govern- 
ment alleged that this system of two 
levels of freight rates was a violation 
of the Sherman Act and brought this 
suit for an injunction in the District 
Court for New Jersey. Petitioners, 
joined by the Federal Maritime 
Board as intervenor, moved for dis- 
missal of the complaint on the 
ground that the nature of the issues 
required that resort be had to the 
Board before a district court could 
adjudicate the Government's com- 
plaint. The motion was denied and 
the Supreme Court granted certiora- 
ri “because there are in issue import- 
ant questions regarding the relation 
between the Sherman Law and the 
Shipping Act”. 





Reviews in this issue by Rowland L. Young. 
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Mr. Justice FRANKFURTER reversed 
for the Court, citing United States 
Navigation Company v. Cunard 
Steamship Company, 284 U. S. 474, 
as controlling. He declared that that 
decision had applied the principle 
“that in cases raising issues of fact 
not within the conventional experi- 
ence of judges or cases requiring the 
exercise of administrative discretion, 
agencies created by Congress for reg- 
ulating the subject matter should not 
be passed over”. This policy, he said, 
made for uniformity and consistency 
in the regulation of the business en- 
trusted to a particular agency and 
led to a more rational exercise of the 
limited functions of judicial review. 
He dismissed the Government's argu- 
ment that it should not be forced to 
go first to the Board because the 
United States might not be deemed 
a “person” under Section 22 of the 
Shipping Act. “It is almost frivolous 
to suggest that the Maritime Board 
would deny standing to the United 
States as a complainant. The Board 
has consistently treated the United 
States as a ‘person’ within its rule 
for intervention” he declared. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

Mr. Justice DoucLas wrote a dis- 
senting opinion in which Mr. Justice 
Back joined. In his view, the peti- 
tioners were operating outside the 
law because they had not submitted 
their schedule of rates to the Board 
for approval as required by the Ship- 
ping Act, and the rates would be 
illegal even if approved. No purpose 
was served by remitting the ‘Govern- 
ment to the Board for its remedy, he 
declared. 

The case was argued by Elkan 
Turk and John W. Davis for peti- 
tioners, by J. Roger Wollenberg for 
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the United States, and by Arthur M. 
Boal for the Maritime Board. 


ALIENS 

Deportation of Alien for Membership 
in the Communist Party, Which Mem- 
bership Terminated Before Enact- 
ment of Alien Registration Act of 
1940, Held Not To Violate First or 
Fifth Amendments or Constitutional 
Prohibition of Ex Post Facto Laws 

® Harisiades v. Shaughnessy, Mascit- 
tt v. McGrath, Coleman v. McGrath, 
342 U.S. 580, 96 L. ed. Adv. Ops. 400, 
72 S. Ct. 512, 20 U. S. Law Week 
4173. (Nos. 43, 206 and 264, decided 
March 10, 1952.) 

These cases raised the question 
whether the United States constitu- 
tionally may deport a legally resi- 
dent alien because of membership in 
the Communist Party which termi- 
nated before the enactment of the 
Alien Registration Act of 1940, 54 
Stat. 670, 8 U.S. C. § 137. Petitioners, 
all aliens who had been legally resi- 
dent in the United States for thirty 
years or more and who had belonged 
to the Communist Party during part 
of that period, contended that at- 
tempted deportations under the Act 
(1) deprived them of liberty without 
due process of law in violation of 
the Fifth Amendment; (2) abridged 
their freedoms of speech and assem- 
bly in contravention of the First 
Amendment; and (3) that the Act 
was an ex post facto law, prohibited 
by Article I, Section 9, Clause 3 of 
the Constitution. 

The Supreme Court affirmed the 
judgments of the courts below deny- 
ing relief to the aliens. Speaking for 
the Court, Mr. Justice JACKSON re- 
jected the aliens’ theory that the 
Fifth Amendment converted admis- 
sion for permanent residence into a 
“vested right” in the alien to remain 














=a ™/™ Tr CF 











within the country. “Under our law” 
he declared, “the alien in several re- 
spects stands on an equal footing 
with citizens, but in others has never 
been conceded legal parity with the 
citizen. Most important, to protract 
this ambiguous status within the 
country is not his right but is a mat- 
ter of permission and tolerance. The 
Government's power to terminate its 
hospitality has been asserted and sus- 
tained by this Court since the ques- 
tion first arose.” As for the argument 
that the power to deport must be 
exercised reasonably and that the 
grounds prescribed in the Act bore 
no reasonable relation to the pro- 
tection of the legitimate interests of 
the United States, Mr. Justice JAck- 
son replied that the power to deport 
was lodged in the political branches 
of the Government and was largely 
immune from judicial inquiry or 
interference. ‘However desirable 
world-wide amelioration of the lot 
of aliens, we think it is peculiarly a 
subject for international diplomacy. 
It should not be initiated by judicial 
decision which can only deprive our 
own Government of a power of de- 
fense and reprisal without obtaining 
for American citizens abroad any re- 
ciprocal privileges or immunities”, 
he declared. 

In reply to the argument that join- 
ing an organization advocating over- 
throw of the Government by force 
was merely the exercise of the alien’s 
rights of freedom of speech and as- 
sembly, protected by the Fifth 
Amendment, Mr. Justice JACKSON 
said that that reasoning failed to 
draw a distinction between advocat- 
ing change by lawful means through 
the ballot box and advocating force 
and violence to bring about change. 

He concluded that the ex post 
facto contention was ill-founded be- 
cause the ex post facto concept ap- 
plies to penal legislation, whereas 
deportation, however severe its con- 
sequences, is a civil procedure. 

Mr. Justice CLARK took no part in 
the consideration or decision of these 
cases. 

Mr. Justice FRANKFURTER wrote a 
concurring opinion in which he de- 
clared that matters of immigration 
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policy were solely for the determina- 
tion of the Congress “even though 
such determination may be deemed 
[by some] to offend American tra- 
ditions and may, as has been the case, 
jeopardize peace”. 

Mr. Justice Doucias, joined by 
Mr. Justice BLACK, wrote a dissent- 
ing opinion. In his view, the Act 
was based on a theory foreign to our 
philosophy. He declared that Con- 
gress ordered these aliens deported 
“not for what they are but for what 
they once were”, and said that he 
would require a showing that the 
continued presence of an alien was 
hostile to the safety or welfare of the 
nation, due to the nature of his con- 
duct, before he would sanction de- 
portation. 

The case was argued by Richard F. 
Watt for Harisiades, by Jack Wasser- 
man for Mascitti, by David Rein for 
Mrs. Coleman, and by Robert L. 
Stern for the respondent in No. 43 
and the appellee in Nos. 206 and 264. 


BAIL 
Detention of Communist Aliens With- 
out Bail Pending Deportation Proceed- 
ings Held Not To Violate Fifth or 
Eighth Amendment 


= Carlson v. Landon, Butterfield v. 
Zydok, 342 U. S. 524, 96 L. ed. Adv. 
Ops. 413, 72 S. Ct. 525, 20 U. S. Law 
Week 4210. (Nos. 35 and 136, de- 
cided March 10, 1952.) 


These cases determined a single 
narrow question: May the Attorney 
General take into custody active 
alien communists on warrants charg- 
ing membership in a group that ad- 
vocates the violent overthrow of the 
Government, and hold them in cus- 
tody without bail, at his discretion, 
pending determination of their de- 
portability under Section 23 of the 
Internal Security Act? 

The four petitioners in No. 35 
were arrested under warrants charg- 
ing them with being aliens who were 
members of the Communist Party. 
They were held without bail. The 
district court denied petitions for 
writs of habeas corpus on the ground 
that it had not been shown that 
the Director of Immigration and 
Naturalization, to whom the Attor- 


ney General had delegated authority 
to exercise the discretion to grant or 
deny bail, had abused the discretion. 
The Court of Appeals for the Dis- 
trict of Columbia Circuit affirmed, 
holding that there was substantial 
evidence to support the discretion 
exercised. 


Respondent Zydok in No. 136 was 
arrested in 1949 on a charge that he 
was subject to deportation as an alien 
because of membership in an organ- 
ization advocating the violent over- 
throw of the Government. He was 
released on $2,000 bail. A deporta- 
tion hearing was held, but the hand- 
ing down of the decision in Wong 
Yang Sung v. McGrath, 339 U. S. 33, 
94 L. ed. Adv. Ops. 383, 70 S. Ct. 445, 
18 U. S. Law Week 4166 (1950), 
necessitated a second hearing. He 
was taken into custody under the 
1949 warrant and was held without 
bail. The rearrest was based on Sec- 
tion 22 of the Internal Security Act. 
A district court denied his applica- 
tion for a writ of habeas corpus, de- 
termining that there had been no 
administrative abuse in refusing the 
bail. The Court of Appeals for the 
Sixth Circuit reversed, holding that, 
in denying bail, the Attorney Gen- 
eral could not rest his decision on 
membership in the Communist 
Party alone, but was under a duty 
to consider the likelihood that the 
alien would appear when ordered 
to do so, and that the denial of bail 
in this case was an abuse of discre- 
tion. In certiorari proceedings before 
the Supreme Court, each of the peti- 
tioners urged that the denial of bail 
was arbitrary and capricious, a viola- 
tion of the Fifth Amendment, and 
that denial of bail under the circum- 
stances was an abuse of discretion 
and a violation of the right to rea- 
sonable bail secured by the Eighth 
Amendment. Zydok further alleged 
an abuse of discretion in the author- 
ities’ action in rearresting him when 
there was no change of circumstances 
after his previous release under bond 
on the same warrant. 

The Supreme Court upheld the 
Attorney General’s denial of bail in 
an opinion delivered by Mr. Justice 
Reep. His opinion cited the rule 
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that the power to expel aliens was 
essentially a power of the political 
branches of the Government, which 
might be exercised entirely through 
executive officers “with such oppor- 
tunity for judicial review of their 
action as Congress may see fit to au- 
thorize or permit”. Congress has 
provided for a full hearing before 
deportation, the opinion continued, 
and has required those charged with 
that responsibility to exercise it in 
a manner consistent with due proc- 
ess. “Detention is necessarily a part 
of this deportation procedure. Other- 
wise aliens arrested for deportation 
would have opportunities to hurt 
the United States during the pen- 
dency of deportation proceedings” 
the opinion declared. Congress ex- 
pressly authorized the Attorney Gen- 
eral, in his discretion, to hold ar- 
rested aliens without bail, it was 
said, and the Government in these 
cases was not urging that his discre- 
tion was subject to no judicial review 
at all, but was merely contending 
that his discretion could be over- 
turned only on a showing of clear 
abuse. It was noted that bail had 
been granted in the large majority 
of such cases. ““There is no denial of 
the due process of the Fifth Amend- 
ment under circumstances where 
there is reasonable apprehension of 
hurt from aliens charged with a 
philosophy of violence against this 
Government” it was concluded. 
There was no unconstitutional dele- 
gation of legislative power, the opin- 
ion found, since the statute gave 
sufficient standards to enable the At- 
torney General to determine when 
to admit bail. It was pointed out 
that the courts might review the At- 
torney General’s determination, that 
hearings were required, and that he 
had to justify his refusal of bail by 
reference to the legislative scheme to 
eradicate the evils of Communist 
activity. 

The Court found no violation 
of the Eighth Amendment. The 
Amendment does not require bail 
in every case, it was held, and “In- 
deed, the very language of the 
Amendment fails to say all arrests 
must be bailable.” 
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In No. 136, respondent Zydok’s 
argument that his rearrest on the 
outstanding warrant was improper, 
after he had been once released on 


bail, was sustained to the extent that 
the Court vacated the judgment of 
the Court of Appeals in his case and 
remanded to the district court tor 
further proceedings, with directions 
to order his release unless within a 
reasonable time he was rearrested 
under a new warrant. It was said 
that the general rule in criminal 
cases is that a warrant once executed 
is exhausted. “Although in a civil 
proceeding for deportation, the same 
branch of government issues and ex- 
ecutes the warrant, we think the 
better practice is to require in those 
cases also a new warrant” Mr. Justice 
REED’s opinion announced. 


Mr. Justice BLACK wrote an opin- 
ion dissenting on the ground that 
only the Attorney General, and not 
a subordinate in the Bureau of Im- 
migration, should have exercised the 
discretion to deny bail. He declared 
that the denial of bail was a depriva- 
tion of due process, of the First 
Amendment’s guarantee of free 
speech and association, and of the 
Eighth Amendment’s — prohibition 
against excessive bail. 


Mr. Justice FRANKFURTER, joined 
by Mr. Justice Burton, wrote an 
opinion dissenting on the ground 
that the Attorney General’s discre- 
tion to deny bail had not been ex- 
ercised in accordance with the re- 
quirements of the statute. 

Mr. Justice DouGLas wrote an 
opinion dissenting on the ground 
that the aliens could not be consti- 
tutionally deported for the reasons 
given and that consequently their 
detention was illegal. 


Mr. Justice BURTON wrote a sepa- 
rate dissenting opinion in which he 
declared that the Eighth Amend- 
ment prohibits the unreasonable 
denial of bail. 


The cases were argued by John T. 
McTernan for petitioners in No. 35, 
by John F. Davis for petitioner in 
No. 136 and for respondent in No. 
35, and by Carol King for respon- 
dent in No. 136. 


CIVIL SERVICE 


Civil Service Commission Cannot Be 
Sued Eo Nomine 


= Blackmar v. Guerre, 342 U. S. 
512, 96 L. ed. Adv. Ops. 315, 72 S. 
Ct. 410, 20 U. S. Law Week 4135. 
(No. 361, decided March 3, 1952.) 

This suit was instituted in the 
District Court for the Eastern Dis- 
trict of Louisiana seeking a judg- 
ment to set aside and annul Black- 
mar’s discharge as an employee of the 
Regional Office of the Veterans Ad- 
ministration in New Orleans. Black- 
mar’s employment was terminated by 
Guerre, the Regional Manager of the 
VA, whose action was reversed by 
the Regional Board of the Civil 
Service Commission. The VA ap- 
pealed to the Board of Appeals and 
Review of the Civil Service Com- 
mission in Washington, which re- 
versed the Regional Board and up- 
held Guerre. In this action, Blackmar 
named Guerre and the Civil Service 
Commission as defendants. Personal 
service was had upon Guerre; service 
upon the Commission was sought 
through personal service on the U. S. 
District Attorney and on the Region- 
al Director of the Tenth United 
States Civil Service Region, both res- 
idents within the Eastern District olf 
Louisiana. Service was made by reg- 
istered mail upon the Attorney Gen- 
eral of the United States and the Civ- 
il Service Commission eo nomine in 
the District of Columbia. The Dis- 
trict Court granted defendants’ mo- 
tion for summary judgment on the 
ground that it lacked jurisdiction 
over the Commissioners, who were 
not residents of the Eastern District 
of Louisiana and who were indispen- 
sable parties. The Court of Appeals 
affirmed on the ground that the 
venue was improper. 


Speaking through Mr. Justice 
MinTon, the Supreme Court affirmed, 
holding that the Commission could 
not be sued eo nomine and that suits 
involving actions against the Com- 
mission must be brought against 
the individual Commissioners. The 
opinion rejected an argument that 
Section 118(k) of the Hatch Act 
(53 Stat. 1147, as amended) author- 
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ized suit against the Commission. 
Noting that that section provides 
that a state officer or employee found 
to have violated its provisions may 
obtain review in the district court 
in which he resides, Mr. Justice Min- 
TON declared that this was an au- 
thorization only for a transfer of the 
case from the Commission to the Dis- 
trict Court. “When Congress author- 
izes one of its agencies to be sued, 
eo nomine, it does so in explicit 
language, or impliedly, because the 
agency is the offspring of such a 
suable entity”, he declared. Even 
assuming that the Administrative 
Procedure Act, 5 U. S. C. § 1001 
et seq., makes the Commission’s ac- 
tion reviewable—a point not decided 
—Mr. Justice Minton held that the 
review would have to be.sought in 
the District where the Commissioners 
could be served. “The courts of the 
District of Columbia are the only 
courts of ‘competent jurisdiction’ to 
reach the members of the Civil Serv- 
ice Commission” he declared. That 
left Guerre as the only defendant 
before the court, and Mr. Justice 
MINTON pointed out that it was ob- 
vious that no relief could be granted 
against him. 

Mr. Justice BLACK dissented with- 
out opinion. 

The case was argued by René R. 
Nicaud for Blackmar, and by Benja- 
min Forman for respondents. 


COMMERCE 


Ordinance Requiring Taxicab Drivers 
To Obtain License for Operating 
Within County Upheld Even Though 
They Were Engaged in Foreign Com- 
merce 


® Buck v. California, 343 U. S. 99, 
96 L. ed. Adv. Ops. 377, 72 S. Ct. 
502, 20 U. S. Law Week 4167. (No. 
165, decided March 10, 1952.) 


Appellants Buck and Guerra were 
taxicab drivers. They were arrested 
by the Sheriff of San Diego County, 
California, on charges of driving 
taxicabs without a permit as required 
by ordinance. The facts were stipu- 
lated and no evidence was taken. 
The stipulations showed that appel- 
lants had picked up passengers in 


Mexico and were transporting them 
across San Diego County when they 
were arrested. The sheriff had denied 
an oral request for a permit, but ap- 
pellants had continued to transport 
passengers across the county al- 
though they did not pick up or dis- 
charge passengers there. Over a claim 
that the county had no right to bur- 
den foreign commerce by regulation, 
they were convicted and fined $250 
each; the Superior Court of Califor- 
nia affirmed. 

On appeal, Mr. Justice MinTon de- 
livered the opinion of the United 
States Supreme Court affirming. He 
declared that operation of taxicabs 
is a local business which Congress 
has left largely to the states for 
regulation. Operation of taxicabs 
across state or national boundaries 
is so closely related to the local situ- 
ation that the regulation of all taxi- 
cabs in the community only indi- 
rectly affects those in commerce and 
is valid “so long as there is no at- 
tempt to discriminatorily regulate 
or directly burden or charge for the 
privilege of doing business in inter- 
state or foreign commerce” he held. 
Noting that the ordinance required 
a written application for a permit, 
payment of a small fee and compli- 
ance with certain standards of serv- 
ice and safety, Mr. Justice MINTON 
found that “Our prior cases would 
not justify us in holding that the 
ordinance is an unreasonable burden 
on foreign commerce in its applica- 
tion to the stipulated facts here”. 


Mr. Justice REED wrote a dissent- 
ing opinion in which Mr. Justice 
Douctas, Mr. Justice JACKSON and 
Mr. Justice BurToN joined. The dis- 
senting opinion held that a provi- 
sion in the ordinance requiring a 
fifty-dollar fee for an operator’s li- 
cense was an unconstitutional bur- 
den upon foreign commerce since 
there was no showing that it was 
directed toward a legitimate object 
of local regulation, such as compen- 
sation for the use of the roads or to 
defray the expense of regulation of 
motor traffic. 


The case was argued by Manuel 
Ruiz, Jr., for appellants, and by 
Duane J. Carnes for appellee. 
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COMMERCE 
State Tax Imposed on Out of State 
Laundries Soliciting Business Within 
State Held To Burden Interstate Com- 
merce 


2 Memphis Steam Laundry Cleaner, 
Inc. v. Stone, 342 U.S. 389, 96 L. ed. 
Adv. Ops. 364, 72 S. Ct. 424, 20 U. S. 
Law Week 4162. (No. 253, decided 
March 3, 1952.) 

The appellant in this case was the 
operator of a laundry and cleaning 
establishment in Memphis, Tennes- 
see, which sent trucks into eight 
Mississippi counties to pick up, de- 
liver and collect laundry and clean- 
ing and to seek new customers. Ap- 
pellee, the Chairman of the Missis- 
sippi State Tax Commission, de- 
manded that appellant pay $500 
under a Mississippi “privilege li- 
cense” statute requiring a license 
“Upon each person soliciting busi- 
ness for a laundry not licensed in 
this state as such, in each county 

. $50.00”. The statute further 
provided that where more than one 
vehicle was used in carrying on such 
business, the tax “shall be paid on 
each vehicle used in carrying on 
such business”. 

Appellant paid the $500 tax as 
demanded and brought this suit for 
a refund in a Mississippi court, con- 
tending that the state tax act was 
not applicable to its operations and 
that, if it were, the tax would violate 
the commerce clause of the United 
States Constitution. The trial court 
entered judgment for appellant, but 
the Mississippi Supreme Court re- 
versed, holding that the tax was not a 
tax on interstate commerce “but a 
tax on a person soliciting business for 
a laundry not licensed in this state, 
a local activity which applies to resi- 
dents and non-residents alike”. 

On appeal, the United States Su- 
preme Court reversed, the Court’s 
opinion being delivered by the Curr 
Justice. He said that the opinion of 
the Mississippi court could be read 
as holding that solicitation of cus- 
tomers for interstate commerce is a 
local activity subject to state taxa- 
tion, or as a broader holding that 
the tax rested upon appellant’s ac- 
tivities apart from the solicitation of 
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new customers. Under either theory, 
the CuieF Justice said, the tax vio- 
lated the commerce clause. A tax 
imposed upon the solicitation of 
interstate business is a tax upon 
interstate commerce itself, he de- 
clared. He found that the tax could 
not be sustained by reading it as a 
tax on appellant's activities of pick- 
ing up and delivering laundry and 
cleaning, on a theory that local sale 
and delivery of goods is essentially 
an intrastate process. He pointed 
out that the tax of $50 per truck 
was applicable only to vehicles used 
by.a person “soliciting business for a 
laundry not licensed in this state as 
such”; laundries licensed in Missis- 
sippi paid a fixed fee to their munici- 
palities plus $8 per truck used in 
other municipalities. “. . . the tax 
must be held invalid as one dis- 
criminating against interstate com- 
merce”, he observed. 

Mr. Justice BLack dissented with- 
out opinion. 

The case was argued by C. E. Clif- 
ton for appellant, and was submitted 
on brief by J. H. Sumrall for ap- 
pellee. 


COMMERCE 
Alaska Statute Imposing Higher Li- 
cense Fee on Nonresident Commer- 
cial Fishermen than on Residents 
Held To Be Discriminatory 


# Mullaney v. Anderson, 342 U. S. 
415, 96 L. ed. Adv. Ops. 348, 72 S. 
Ct. 428, 20 U. S. Law Week 4155. 
(No. 329, decided March 3, 1952.) 


A statute passed by the territorial 
legislature of Alaska provided for 
the licensing of commercial fisher- 
men in territorial waters, imposing a 
$5 license fee on resident fishermen 
and a $50 fee on nonresidents. This 
was a suit brought by The Alaska 
Fishermen’s Union and its Secretary- 
Treasurer on behalf of some 3200 
nonresident union members to en- 
join collection of the license fee from 
the nonresidents. It was claimed 
that the legislature was without pow- 
er under the Organic Act of the 
Territory to pass the statute, that 
the exaction unconstitutionally bur- 
dened interstate commerce and that 
it was an abridgment of the privileges 
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and immunities of citizens of other 
states, forbidden by Article IV of 
the Constitution and by the Four- 
teenth Amendment. After trial, the 
district court concluded that the dif- 
ferential between resident and non- 
resident fees was fair and reason- 
able and upheld the statute. The 
Court of Appeals for the Ninth Cir- 
cuit reversed, one judge dissenting. 

Mr. Justice FRANKFURTER affirmed 
the decision of the Court of Appeals, 
speaking for the Supreme Court. The 
Tax Commissioner, Mullaney, ar- 
gued that the higher cost of enforc- 
ing the license law justified the 
higher fees for nonresidents. Mr. Jus- 
tice FRANKFURTER said that there was 
nothing to show that the fee differ- 
ential bore any relation to the differ- 
ence in cost of enforcement. He 
found no occasion to review the 
constitutional argument to the effect 
that it was within the power of 
Congress to relieve the Territory of 
some of the restrictions applicable 
to a state, holding that the Organic 
Act gave the territorial legislature 
no greater power over citizens of the 
states than a state legislature. 

The Cnier Justice, Mr. Justice 
Cvark and Mr. Justice MInTon noted 
that they would reverse for the rea- 
sons stated in Points A and B of 
the dissenting opinion of Chief 
Judge Denmen in the Court of 
Appeals. 

The case was argued by J. Gerald 
Williams for petitioner, and by Carl 
B. Luckerath for respondent. 


CONTEMPT 


Summary Punishment for Criminal 
Contempt by Attorneys for Defense 
of Communist Party Leaders Upheld 


= Sacher v. United States, 343 U. S. 
1, 96 L. ed. Adv. Ops. 437, 72 S. Ct. 
451, 20 U. S. Law Week 4180. (No. 
201, decided March 10, 1952.) 


In this case, the Court sustained 
the convictions and sentences of 
criminal contempt imposed upon at- 
torneys for the defense after the trial 
of eleven Communist Party leaders 
for violation of the Smith Act. The 
eleven Communists were convicted 


after nine months’ trial in the Fed- 






eral District Court for the Southern 
District of New York. Upon receiv- 
ing the verdict, the trial judge filed 
a certificate under Rule 42 (a) of the 
Federal Rules of Criminal Proced- 
ure, finding the attorneys for the 
defense guilty of criminal contempt 
and imposing jail terms up to six 
months. The Court of Appeals for 
the Second Circuit reversed some 
specifications of contempt, but af- 
firmed the convictions and sentences, 
one judge dissenting. The Supreme 
Court granted certiorari limited to 
one question: “Was the charge of 
contempt, as and when certified, one 
which the accusing judge was au- 
thorized under Rule 42 (a) to deter- 
mine and punish himself; or was it 
one to be adjudged and punished 
under Rule 42(b) only by a judge 
other than the accusing one and 
after notice, hearing, and opportun- 
ity to defend?” Rule 42 (a) permits 
a federal judge to punish criminal 
contempt “summarily if the judge 
certifies that he saw or heard the 
conduct constituting contempt and 
that it was committed in the actual 
presence of the court”. Rule 42 (b) 
provides that other cases of criminal 
contempt be tried after notice, time 
for preparation of a defense, and 
hearing; it entitles the defendant to 
a jury trial “in any case in which an 
act of Congress so provides”; permits 
enlargement on bail; and, in cases 
involving alleged disrespect to or 
criticism of a judge, disqualifies that 
judge from presiding at the trial for 
contempt. Before the Supreme Court, 
it was contended that the power of 
the trial judge to impose summary 
punishment under Rule 42 (a) had 
expired in this case by reason of 
two circumstances: (1) the trial 
judge waited until the trial was 
completed before invoking his sum- 
mary authority so that its use was 
no longer necessary; (2) he included 
within his certificate a charge that 
the contemptuous instances were 
the result of an agreement between 
counsel, which, if it existed, was not 
made in his presence. 

The Supreme Court affirmed the 
judgment of the Court of Appeals, 
speaking through Mr. Justice JACK- 
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son, who said that Rule 42 (a) con- 
templates that occasions may arise 
when the trial judge must immedi- 
ately arrest any conduct of such a 
nature that its continuance would 
break up a trial. It allows summary 
procedure only for offenses within 
the knowledge of the trial judge be- 
cause they occurred within his pres- 
ence, he noted. He rejected the 
argument that the summary pro- 
cedure rule required instant exer- 
cise, declaring “We think ‘summary’ 
as used in this Rule does not refer 
to the timing of the action with ref- 
erence to the offense but refers to a 
procedure which dispenses with the 
formality, delay and digression that 
would result from” a trial for con- 
tempt under Rule 42 (b). He pointed 
out that the interpretation advanced 
by petitioners, which would have 
limited the trial judge’s exercise of 
his power of summary punishment 
to the instant the contempt occurred, 
might result in prejudice to the 
defendant in the case being tried. 
“If the conduct of these lawyers 
warranted immediate summary pun- 
ishment on dozens of occasions, no 
possible prejudice to them can result 
from delaying it until the end of the 
trial if the circumstances permit such 
delay” he declared. He pointed out 
that petitioners had been repeatedly 
warned by the trial judge that their 
conduct was regarded as contemptu- 
ous. “We hold that Rule 42 allows 
the trial judge, upon the occurrence 
in his presence of a contempt, im- 
mediately and summarily to punish 
it, if, in his opinion, delay will prej- 
udice the trial. We hold, on the 
other hand, that if he believes the 
exigencies of the trial require that 
he defer judgment until its comple- 
tion he may do so without extin- 
guishing his power.” 

As for petitioners’ other conten- 
tion, that the judge erred in charg- 
ing a conspiracy of contempt that 
was not made in his presence, Mr. 
Justice Jackson noted that that spe- 
cification had been reversed by the 
Court of Appeals with a finding that 
the judgment of the trial court was 
amply sustained without it. 


Mr. Justice CLark took no part in 


the consideration or decision of the 
case. 

Mr. Justice BLAcK wrote a dis- 
senting opinion. He held that the 
trial judge should not have passed 
on the contempt charges that he 
preferred, that the guilt should not 
have been decided summarily, and 
that petitioners were constitutionally 
entitled to have their guilt or inno- 
cence determined by a jury. 

Mr. Justice FRANKFURTER wrote an 
opinion dissenting on the ground 
that the record of the trial showed 
that the judge felt deeply involved 
personally in the conduct for which 
he punished the defense lawyers and 
that he should not have sat in judg- 
ment upon their conduct. 

Mr. Justice DoucLas wrote a dis- 
senting opinion in which he said 
that he had “reluctantly concluded” 
that neither the trial judge nor the 
petitioners were blameless, and that 
he agreed with Mr. Justice BLack 
and Mr. Justice FRANKFURTER that 
the trial for contempt should have 
been held before another judge. He 
also declared that petitioners were 
entitled by the Constitution to a trial 
by jury. 

The case was argued by Paul L. 
Ross for petitioners, and by Solicitor 
General Philip B. Perlman for the 
United States. 


CRIMINAL LAW 


State Court Held To Have Power To 
Try Defendant Despite the Fact That 
It Obtained Jurisdiction by Force 


= Frisbie v. Collins, 342 U. S. 519, 
96 L. ed. Adv. Ops. 396, 72 S. Ct. 
509, 20 U. S. Law Week 4224. (No. 
331, decided March 10, 1952.) 


This was a petition for habeas cor- 
pus filed by Collins, an inmate of a 
Michigan state prison, seeking his 
release on the ground that his trial 
and conviction were a nullity. He 
alleged that he had been residing in 
Chicago when Michigan officers forc- 
ibly seized him and transported him 
to Michigan in violation of the Fed- 
eral Kidnaping Act, and that trial 
and conviction in such circumstances 
was a violation of the due process 
clause of the Fourteenth Amend- 
ment. The United States District 
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Court denied the writ without a 
hearing on the ground that the state 
court had power to try respondent 
“regardless of how presence was pro- 
cured”. The Court of Appeals, one 
judge dissenting, reversed, holding 
that the Federal Kidnaping Act 
changed the rule, laid down in pre- 
vious cases by the Supreme Court, 
that a state could constitutionally 
try and convict a defendant after ac- 
quiring jurisdiction by force. 

Speaking for a unanimous Court, 
Mr. Justice BLack reversed. He de- 
clared that “due process of law is 
satisfied when one present in court 
is convicted of crime after having 
been fairly apprized of the charges 
against him and after a fair trial in 
accordance with constitutional pro- 
cedural safeguards”. There is noth- 
ing in the Federal Kidnaping Act 
that can be construed as a sanction 
barring a state from prosecuting 
persons wrongfully brought before 
its courts by its officers, he declared. 

The case was argued by Edmund 
E. Shepherd for Frisbie, and by A. 
Stuart Kerr for respondent. 


HABEAS CORPUS 


Section 2255 of the Judicial Code, 
Granting Any Inmate of a Federal 
Prison the Right To Move Sentencing 
Federal Court for Review of His Sen- 
tence in Lieu of Habeas Corpus, Is 
Not a Suspension of the Writ 


=" United States v. Hayman, 342 U. 
S. 205, 96 L. ed. Adv. Ops. 206, 
72 S. Ct. 263, 20 U. S. Law Week 
4084. (No. 23, decided January 7, 
1952.) 

In 1947, the United States District 
Court for the Southern District of 
California convicted Hayman of 
forging Government checks and sen- 
tenced him to twenty years’ impris- 
onment. While confined at the 
McNeil Island Penitentiary in the 
Western District of Washington, 
Hayman filed a motion to vacate his 
sentence and grant a new trial with 
the District Court in California 
under 28 U. S. C. (Supp. IV). §2255, 
which provides that prisoners in cus- 
tody may move the sentencing court 
to vacate, set aside or correct any 
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sentence subject to collateral attack. 
He contended that he had not en- 
joyed the effective assistance of coun- 
sel guaranteed in federal courts by 
the Sixth Amendment, alleging that 
a principal witness against him and 
defendant in a related case was rep- 
resented by the same lawyer without 
his knowledge and consent. His mo- 
tion requested the issuance of an or- 
der to secure his presence at a hear- 
ing. The District Court in California 
received testimony for three days on 
this motion without notice to Hay- 
man and without ordering his pres- 
ence. On the basis of this ex parte in- 
vestigation, the Court found that re- 
spondent’s counsel had represented 
the witness against him in a related 
case, but only with Hayman’s knowl- 
edge and consent and at his insist- 
ence and request. It entered an order 
denying his motion. The Court of 
Appeals for the Ninth Circuit, acting 
sua sponte, raised questions as to the 
adequacy and constitutionality of 
Section 2255. Addressing itself to the 
language of that section (“An appli- 
cation for a writ of habeas corpus 
...Shall not be entertained” where 
the sentencing court has denied re- 
lief “unless it also appears that the 
remedy by motion is inadequate or 
ineffective to test the legality of his 
detention”), the Court of Appeals, 
one judge dissenting, held that the 
Section 2255 procedure could not be 
adequate or effective in this case, 
and, in the alternative, that the sec- 
tion, by precluding resort to habeas 
corpus, amounted to an unconstitu- 
tional suspension of the writ. It 
treated Section 2255 as a nullity and 
dismissed the motion so that Hay- 
man might proceed by habeas corpus 
in the district of his confinement, the 
Western District of Washington. 
The Supreme Court granted certi- 
orari to consider the holding that 
Section 2255 must be considered a 
nullity. The Cuter Justice delivered 
the opinion of the Court vacating 
the Court of Appeals’ judgment and 
remanding. He reviewed the legis- 
lative history of Section 2255, show- 
ing that it was passed at the instance 
of the Judicial Conference of the 
United States to meet practical diffi- 
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culties that had arisen in administer- 
ing the habeas corpus jurisdiction of 
the federal courts. Section 2255, he 
noted, was intended to be a remedy 
in the nature of coram nobis but 
much broader in scope. It was con- 
sidered necessary because the large 
number of applications for habeas 
corpus filed in the districts where the 
major federal penal institutions are 
located had created a serious prob- 
lem of judicial administration in 
those districts. 


He found that the district court 
had not complied with Section 2255 
when it conducted an ex parte hear- 
ing on Hayman’s motion since the 
issues raised were not determinable 
from the files and records of the 
trial court. This point was conceded 
by the Government and found by 
the Court of Appeals. He dismissed 
a holding by the Court of Appeals 
that the sentencing court was with- 
out power to order the presence of 
a prisoner confined in another dis- 
trict, saying that the very purpose of 
Section 2255 was to hold any re- 
quired hearing in the sentencing 
court because of the inconvenience 
of transporting court officials and 
other necessary witnesses to the dis- 
trict of confinement. “Issuance of an 
order to produce the prisoner is aux- 
iliary to the jurisdiction of the trial 
court over respondent granted in Sec- 
tion 2255 itself and invoked by re- 
spondent’s filing of a motion under 
that section.” He added that the ex- 
istence of power to produce the pris- 
oner did not mean that he should be 
produced automatically in every Sec- 
tion 2255 proceeding. “Whether the 
prisoner should be produced depends 
upon the issues raised by the particu- 
lar case. Where, as here, there are 
substantial issues of fact as to events 
in which the prisoner participated, 
the trial court should require his 
production for a hearing” he de- 
clared. He concluded that nothing 
had been shown to warrant a hold- 
ing that the Section 2255 procedure 
would be “ineffective or inadequate” 
in this case if Hayman were present 
for a hearing in the sentencing Dis- 
trict Court. If the procedure were 
shown to be “ineffective or inade- 


quate”, he found that Section 2255 
itself provides that the habeas corpus 
remedy shall be open in the district 
of confinement. Accordingly, he did 
not reach the constitutional ques- 
tions raised by the Court of Appeals. 
The cause was remanded to the sen- 
tencing court for further proceedings 
in conformity with the opinion. 

Mr. Justice BLack and Mr. Justice 
Douctas concurred in the result. 

Mr. Justice MINTON took no part 
in the consideration or decision of 
the case. 

The case was argued by Robert L. 
Stern for the United States, and by 
Paul A. Freund for Hayman. 


MONOPOLIES 


Agreement Between Patent Holders 
To Pool Patents and Fix Uniform 
Minimum Prices of Patented Prod- 
ucts by Use of Licensing Agreement 
Held To Violate Sherman Act 


® United States v. New Wrinkle, 
Inc., 342 U. S. 371, 96 L. ed. Adv. 
Ops. 275, 72 S. Ct. 350, 20 U. S. Law 
Week 4115. (No. 250, decided Feb- 
ruary 4, 1952.) 

The Government began this suit 
against New Wrinkle, Inc., and The 
Kay and Ess Company as a civil pro- 
ceeding under Section 4 of the Sher- 
man Act. They were charged with 
having violated Section 1 of the Act 
by conspiring to fix uniform mini- 
mum prices and to eliminate com- 
petition throughout substantially all 
the wrinkle finish industry by means 
of patent license agreements. (Wrin- 
kle finishes are defined as enamels, 
varnishes and paints which have 
been compounded from such materi- 
als and by such methods as to pro- 
duce when applied and dried a hard 
wrinkled surface on metal and other 
materials; they are widely used on 
the surfaces of typewriters, cash reg- 
isters, motors, etc.) New Wrinkle was 
formed in 1937, pursuant to an 
agreement between Kay and Ess and 
an alleged coconspirator, the Chade- 
loid Chemical Company, both of 
whom claimed to own the basic pat- 
ents on wrinkle finish. Kay and Ess 
and Chadeloid assigned their patents 
to New Wrinkle in exchange for 
























shares of its stock. New Wrinkle was 
to grant patent licenses which con- 
tained agreements fixing the mini- 
mum prices at which all licensed 
manufacturers might sell to the man- 
ufacturers in the wrinkle finish in- 
dustry which included Kay and Ess 
and Chadeloid. By September, 1948, 
more than two hundred, or sub- 
stantially all, manufacturers in the 
wrinkle finish industry had entered 
into licensing agreements with New 
Wrinkle; these agreements required 
the licensees to observe a schedule 
of minimum prices, discounts and 
selling terms established by the li- 
censor, New Wrinkle. The district 
court granted the motions of the de- 
fendants to dismiss the suits. 

Mr. Justice REED reversed, speak- 
ing for the Supreme Court. In reply 
to New Wrinkle’s argument that its 
activities were not commerce, and 
that it was immune from the prohi- 


bitions of the Sherman Act because 
it was merely a holder of the patents 
and did not engage in manufactur- 
ing, Mr. Justice Reep said that that 
argument left out of consideration 
the allegations of the complaint 
charging a combination in restraint 
of trade. “We think it beyond ques- 
tion that the making of license con- 
tracts for the purpose of regulating 
distribution and fixing prices of com- 
modities in interstate commerce is 
subject to the Sherman Act even 
though the isolated act of contracting 
for the licenses is wholly within a 
single state”, he declared. “. . . Pat- 
ents give no protection from the pro- 
hibitions of the Sherman Act to such 
activities, when the licenses are used, 
as here, in the scheme to restrain.” 
He drew a distinction between the 
holding of the Court in United 
States v. General Electric Company, 
272 U. S. 476, and Bement and Sons 
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v. National Harrow Company, 186 
U. S. 70, which allowed a patentee to 
license a competitor to make and 
vend with a price limitation con- 
trolled by the patentee, saying that 
possession of a valid patent does not 
give the patentee any exemption 
from Sherman Act prohibitions be- 
yond the limits of his patent monop- 
oly. He characterized the license 
agreement here as an arrangement 
between patent holders “to pool 
their patents and fix prices on the 
products for themselves and their 
licensees”. “The purpose and the 
result plainly violate the Sherman 
Act”, he declared. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

The case was argued by Charles 
H. Weston for the United States, 
and by H. A. Toulmin, Jr., for New 
Wrinkle. 


September 15-19, 1952—Headquarters—Paiace Hotel 





The Seventy-Fifth Annual Meeting of the American 
Bar Association will be held in San Francisco, Sep- 
tember 15-19, 1952. Further information with respect 
to the schedule of meetings will be published in 
forthcoming issues of the Journal. 

Requests for hotel reservations should be ad- 
dressed to the Reservation Department, American 
Bar Association, 1140 North Dearborn Street, Chicago 
10, Illinois, and should be accompanied by payment 
of $5.00 registration fee for each member of the 
Association for whom reservation is requested. 

Be sure to indicate three choices of hotels, and 
give us your definite date of arrival, as well as 
probable departure date. 





Space is available in the following hotels: Alex- 
ander Hamilton, Bellevue, Beverly-Plaza, Californian, 
Commodore, Drake-Wiltshire, El Cortez, Fielding, 
King George, Manx, Stewart, Stratford, Sutter and 
Whitcomb. 


Detailed announcement with respect to making 
hotel reservations for members of the Association 
may be found in the January, 1952, issue of the 
Journal. 


All space not reserved by August 25, 1952, will be 
released to hotels on that date. Thereafter, reserva- 
tions may be made by members with hotels directly. 
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Attorney and Client . . . unauthorized 
practice of law... real estate broker's 
completion of standardized forms in- 
cident to transactions in which he acts 
as broker held ancillary to his busi- 
ness and not unauthorized practice of 
law ... separate charges may not be 
collected for this service. 


® Hulse et al. v. Criger, Mo. Sup. 
Ct., April 14, 1952, Hyde, J. (Di- 
gested in 20 U. S. Law Week 2481, 
April 22, 1952). 

This was an information alleging 
that respondent, a licensed real es- 
tate broker, had engaged in the un- 
lawful practice of law. Respondent 
admitted that he had prepared many 
legal instruments in connection with 
contracts he had procured as a real 
estate broker. His usual practice was 
to confer with the parties to the con- 
tract and, in the light of the infor- 
mation elicited from them, fill in 
and complete the proper standard- 
ized blank forms. In addition to the 
commissions he received for his serv- 
ices as a broker he would charge the 
parties for the clerical services in- 
volved in preparing the forms. 

The Court ruled that a real estate 
broker, in transactions in which he is 
acting as a broker, may use standard- 
ized forms of warranty deeds, quit- 
claim deeds, trust deeds, notes, chat- 
tel mortgages and short term leases 
because the completion of these 
forms usually requires only ordinary 
intelligence rather than legal train- 
ing. Judge Hyde concluded that 
such activity is ancillary to and a 
part of the business of a real estate 
broker and results in convenience to 
the public. He stated: “So much real 
estate business is done in this way, 
without harmful results, that we do 
not think the public interest re- 
quires it to be changed.” In this con- 
nection the opinion noted a 1942 
agreement approved by the Board of 
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Governors of the American Bar As- 
sociation and the Board of Directors 
of the National Association of Real 
Estate Boards (67 A. B.A. Reports 
224) which provided that “when act- 
ing as broker, a realtor may use an 
earnest money contract form... pro- 
vided that such earnest money con- 
tract form, as well as any other stand- 
ard legal forms used by the broker 
in transacting such business, shall 
first have been approved and _ pro- 
mulgated for such use by the bar as- 
sociation and the real estate board 
in the locality where the forms are 
to be used”. 

However, Judge Hyde cautioned 
that separate charges may not be 
collected for this service. Separate 
charges, in addition to a_ broker's 
commission, would place the empha- 
sis upon conveyancing as a practice 
of law, rather than upon the broker’s 
services as a broker. He also added 
that “Even in transactions in which 
he is acting as a broker, a real estate 
broker may not give advice or opin- 
ions as to the legal rights of the par- 
ties, as to the legal effect of instru- 
ments to accomplish specific pur- 
poses or as to the validity of title to 
real estate.” 


The Court concluded that the 
facts in this case indicated that re- 
spondent had gone beyond the 
preparation of simple standardized 
forms, but since the matter had not 
previously been decided in the state 
he was fined only one dollar and 
ordered to cease the improper prac- 
tices. 


Civil Service . . . Hatch Political Ac- 
tivities Act . . . federal employee de- 
livering radio addresses opposing can- 
didate for judge on nonpartisan gen- 
eral election ballot held engaged in 
“political’’ activity because candi- 
dates were nominated in party pri- 


maries and party activity entered into 
subsequent campaign . . . employee's 
motive considered in assessing penalty 
. . « period of ineligibility for federal 
re-employment prescribed since em- 
ployee was already out of federal 
employ. 

® In re Murphy, Jr., Dkt. No. 1353, 
CSC, April 18, 1952. 

During the 1950 general election 
in which five Arizona Superior Court 
Judges were to be elected and while 
he was a Post Office employee, Mur- 
phy delivered two radio addresses 
opposing the election of one of the 
candidates. He spoke as a repre- 
sentative of an American Legion 
post and charged that, although the 
candidate had taken the Legion’s 
loyalty oath stating he had never 
been a member of the Communist 
Party, he had been a correspondent 
for a Communist publication. Sub- 
sequently, Murphy was charged with 
violating §9 (a) of the Hatch Polit- 
ical Activities Act, 5 USC 118i and 
Civil Service Rule IV (4.1) in that he 
had taken ah active part in political 
management and in a political cam- 
paign. The National Executive 
Committee of the American Legion 
intervened and contended that Mur- 
phy was not engaged in “political” 
activity, but was merely discharging 
the patriotic obligation of a citizen 
and supporting the Legion’s Ameri- 
canization Program. The Commis- 
sion stated that this defense based on 
motive could not be considered in 
determining whether the speeches 
had violated the Hatch Act since 
Congress had made no exception of 
that type to the statute. 

However, the defense more strong- 
ly urged was that Murphy’s activity 
came within the exception to the Act 
stated in §18 which provides that no 
person shall be prohibited from en- 
gaging in any political activity in 
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connection with an election in which 


none of the candidates to be elected 
represents a political party. Judicial 
candidates in Arizona are elected on 
a nonpartisan general election ballot. 
However, the Commission’s view was 
that Murphy could not reply upon 
§18’s nonpartisan election exception 
because the general rule, as stated 
in the Federal Personnel Manual, 
is that the presumption of §18 may 
be rebutted by “evidence showing 
that partisan politics actually en- 
tered the campaigns of the candi- 
dates”. ‘The Commission pointed out 
that judicial candidates are nomi- 
nated in party primaries and party 
activity enters into the subsequent 
campaign. It concluded that Mur- 
phy’s radio speeches violated the 
Hatch Act as charged. 

It was the Commission’s opinion, 
however, that Murphy’s patriotic 
motives should be considered in as- 
sessing the penalty, although it re- 
frained from passing judgment on 
the merits of the candidacy or of the 
opposition thereto. Since Murphy 
was no longer federally employed 
the Commission fixed a six-month 
period of ineligibility for federal 
re-employment, as it did in a pre- 
vious case, In re Burns et al., Nos. 
1279, etc. In the Burns case those 
persons still federally employed were 
suspended for ninety days, but those 
no longer so employed received a 
longer six-month term of ineligibil- 
ity. The same standard was em- 
ployed in the instant case. 


Constitutional Law . . . United Nations 
Charter does not supersede the alien 
land law of California . . . but that 
law violates the equal protection 
clause of the Fourteenth Amendment. 
=" Set Fujii v. The State of Calt- 
fornia, Supreme Court of California, 
April 17, 1952, Gibson, C. ]J., Ed- 
monds, J., Traynor, J. concurring, 
Carter concurring specially; and 
Schauer, J., Shenk, J. and Spence, 
J. dissenting. 

In this case the trial judge decided 
that the property described in the 
deed to the plaintiff, an alien Japan- 
ese who was ineligible to citizenship 
under our naturalization laws, had 


escheated to the State of California 
on the date of the deed under the 
alien land law of that state enacted 
by the people through the initiative 
in 1920. 

Upon the state’s appeal, the Dis- 
trict Court of Appeal of the State 
of California, consisting of three 
judges, reversed the trial judge and 
held (217 P. 2d 481, 218 P. 2d 595, 
36 A.B.A.J. 571, July, 1950) that 
while the alien land law of the State 
of California was valid under the 
state and federal constitutions, the 
state law was invalid under Articles 
55 and 56 of the United Nations 
Charter, relating to equality without 
distinction as to race, sex, language 
or religion, and pledging co-opera- 
tion to that end, which, as a treaty, 
had become the supreme law of the 
land under Article VI of the Federal 
Constitution. 

Now, two years later, the Supreme 
Court of California, on further ap- 
peal, unanimously holds that Arti- 
cles 55 and 56 of the United Nations 
Charter are not self-executing and 
do not invalidate the alien land law, 
but, reaching the same result as the 
District Court of Appeal, the major- 
ity holds that the alien land law is 
unconstitutional because in viola- 
tion of the equal protection clause 
of the Fourteenth Amendment. 

The majority, while recognizing 
that the decision of the Supreme 
Court of the United States with re- 
spect to the same law in Porterfield 
v. Webb, 263 U. S. 225, has not been 
overruled, finds that a more modern 
concept of the equal protection 
clause forecast in some of the 
recent decisions of the Supreme 
Court of the United States consti- 
tutes an invitation for a re-examina- 
tion of the whole question. Says the 
majority: “It thus appears that the 
decisions of the United States Su- 
preme Court do not foreclose, but 
rather invite, further consideration 
of the constitutional issues which 
have been raised.” 

In discussing the treaty question, 
the majority of the court refers to 
the United Nations Charter as rep- 
resenting “a moral commitment of 
foremost importance”; and it seems 
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fairly clear that (just as in Perez v. 
Lippold, 198 P. 2d 17, a four-to- 
three decision invalidating Califor- 
nia’s law prohibiting mixed mar- 
riages, decided by the same court 
with the identical division of the 
judges in 1948) the majority opinion 
of the Supreme Court of California 
is influenced by what the court calls 
the “moral commitments” of the 
Charter. Thus, while in a technical 
legal sense the California Supreme 
Court holds the Charter is not a self- 
executing treaty in Articles 55 and 56 
(although it points to several other 
provisions of the Charter which are 
self-executing), the Charter is al- 
lowed to produce the same effect by 
projecting itself into the thinking 
of the court so that the majority 
judges adopt a new construction of 
the equal protection clause of the 
Fourteenth Amendment to the ex- 
tent that earlier state and federal 
decisions on the identical issue are 
disregarded. 

The minority sharply criticizes the 
majority for giving effect to their 
“strong social views” and “concepts 
of desirable international relations” 
instead of giving effect to the law; 
for refusing to follow Porterfield v. 
Webb, supra, 263 U.S. 225, and Ter- 
race v. Thompson, 263 U. S. 197, on 
strictly federal questions; and for un- 
dertaking to anticipate a change of 
decision by the United States Su- 
preme Court, a technique described 
by the minority as indefensible, and 
which, if pursued by trial and appel- 
late judges generally, would result in 


judicial chaos. 


Since the majority decision was 
rested explicitly and exclusively on 
federal questions, the case appears 
open for further review in the Su- 
preme Court of the United States, 
but the Attorney General of Califor- 
nia recently made a public announce- 
ment that he would not carry the 
case further. 


Constitutional Law . . . gambler’s oc- 
cupational tax . . . occupational tax on 
gamblers held unconstitutional as po- 
lice measure enacted under guise of a 
tax .. . tax invaded states’ police 
powers. 
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=" United States v. Kahriger, U.S. 
D.C., E. D. Pa., May 6, 1952, Welsh, 
D. J. 

In what is apparently the first 
ruling on the constitutionality of 
the Act of October 20, 1951, 26 USC 
§§3290 and 3291, requiring gamblers 
to register for and pay an occupa- 
tional tax, the Court held the tax 
unconstitutional. Defendant had re- 
fused to pay the tax and moved to 
dismiss the information filed against 
him. At the outset, Judge Welsh 
stressed that he recognized the prin- 
ciple that the power of Congress to 
levy taxes is and should be free from 
judicial control. However, he then 
asserted that “while the judiciary 
can express no opinion as to the 
wisdom of tax legislation or any 
motive that might have prompted 
such legislation, the judiciary has 
the sacred responsibility of guarding 
the people against invasion of con- 
stitutional rights and protecting the 
States from an invasion of their sov- 
ereign rights under the guise of 
taxation when the constitutional 
safeguards are endangered”. If the 
statute had not gone beyond its rev- 
enue and taxing features, Judge 
Welsh declared, it “would undoubt- 
edly be sound”. But, he added, when 
it “went into the field of morals and 
invaded the sanctuary of State con- 
trol” it became the subject of ju- 
dicial inspection. The opinion noted 
that, under the guise of the taxing 
power, Congress had required that 
applicants for registration “give the 
names of other persons, both real 
and alias, or style, with address of 
business and residence” and a fail- 
ure to give this information would 
subject the applicant to a $10,000 
fine and imprisonment for five years. 
Judge Welsh questioned whether 
“the purpose of the Act [is] to create 
revenue or to constitute a host of 
informers”. 

A review of the cases cited by the 
parties indicated to Judge Welsh the 
progressive influence brought upon 
Congress and the courts by indus- 
trial and economic pressure, 1.e., 
the Firearms Act and the legislation 
on oleomargarine. However, Judge 
Welsh relied on the decision in 
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United States v. Constantine, 296 
U.S. 287 (1935), where the Supreme 
Court, in an opinion by Mr. Justice 
Roberts, ruled that a special federal 
excise tax of $1,000 imposed on re- 
tail liquor dealers carrying on their 
business contrary to municipal or 
state laws was illegal. In that case 
Justice Roberts said that the tax 
was a “penalty for the violation of 
state law, and as such beyond the 
limits of federal power. ... the stat- 
ute is a clear invasion of the police 
power, inherent in the States, re- 
served from the grant of powers to 
the federal government by the Con- 
stitution”. Judge Welsh concluded 
that “if the fundamental principles 
claimed by the federal government 
in this particular case were given the 
highest judicial approval, future 
acts of Government in a field not so 
free from improper motives, would 
enable the Central Government to 
regulate our lives from the cradle 
to the grave. The remedy would be 
far worse than the disease.” 


Constitutional Law . . . personal, poli- 
tical and civil rights . . . moot ques- 
tions . . . court’s action in appointing 
guardian for child whose parents re- 
fused for religious reasons to permit 
blood transfusion necessary to save 
child's life did not violate Federal Con- 
stitution’s guarantee of freedom of re- 
ligion . . . although case became 
moot issue is of substantial public 
interest and will not be dismissed. 


=" People ex rel. Wallace et al. v. 
Labrenz et al., Ill. Sup. Ct., April, 
Schaefer, J. (Digested in 20 U.S. 
Law Week 2482, April 22, 1952). 

A guardian for an eight-day-old in- 
fant was appointed by the lower 
court after it had found that the 
infant was a dependent child whose 
life was endangered by her parents’ 
refusal to consent to a necessary 
blood transfusion. The propriety of 
that action was challenged in the 
Illinois Supreme Court. 

The state contended that the case 
was moot and should have been dis- 
missed since the blood transfusion 
had been administered, the child 
had recovered and the guardian had 
been discharged. Justice Schaefer, 





writing the court’s opinion, said that 
moot cases, not presenting live is- 
sues, are not ordinarily entertained, 
but when the issue presented is of 
substantial public interest ‘“‘a well- 
recognized exception exists to the 
general rule that a case which has 
become moot will be dismissed upon 
appeal”. The requisite degree of 
public interest was found to exist in 
the instant case. The court said that 
the case “falls within that highly 
sensitive area in which governmental 
action comes into contact with the 
religious beliefs of individual citi- 
zens”, the public authorities must act 
promptly in situations such as this, 
meaning that the “precise limits of 
authorized conduct” should be made 
as certain as possible, and the neces- 
sity for prompt action means that 
any similar future case will also 
become moot before it can be ap- 
pealed and determined by a court. 

Turning to the merits of the case, 
the court ruled that the parents 
were not deprived of their freedom of 
religion and of their rights as parents 
in violation of the Fourteenth 
Amendment to the United States 
Constitution. The parents argued 
that they had objected to the trans- 
fusion because of their belief that 
blood transfusions are forbidden by 
the Scriptures, but, in reply, the 
Court quoted from Prince v. Massa- 
chusetts, 321 U. S. 158, where the 
Supreme Court stated that “neither 
rights of religion nor rights of parent- 
hood are beyond limitation”. In the 
Prince case, Justice Schaefer said, it 
was held that “‘a State, acting to safe- 
guard the general interest in the 
well-being of its youth, could pro- 
hibit a Jehovah’s Witness child from 
distributing religious pamphlets on 
the street even though the child was 
accompanied by her adult guardian”. 


Corporations. . . Securities & Exchange 
Act of 1934 . .. short term transac- 


tions . . . corporation granting presi- 
dent option to purchase treasury stock 
may recover profits realized by him in 
short term trading since treasury stock 
is “equity security" within meaning of 
§16(b) of Act... corporation's rights 
not waived despite possible intent to 

















gi 


p! 


cc 
Se 








wie ee s!== oF FF HT a 6S CUND 


—-a 7? ~~ 


oemwgtTtTlUwSMmUhUCiMC STC OCCU S.C hCUrS —_—_ Ae 


oo =a *¥ wR 














give president short term profits as 
extra compensation . . . local com- 
munity property rule does not limit 
corporation's recovery to husband's 
one-half of profits. 

a Jefferson Lake Sulphur Co. v. Wal- 
et, Jr, USTKG. E: Dist., Las New 
Orleans Div., April 2, 1952, Wright, 
D. J. (Digested in 20 U. S. Law 
Week 2473, April 15, 1952). 

Action was brought to recover 
profits realized by defendant through 
transactions in shares of plaintiff 
corporation. Section 16(b) of the 
Securities & Exchange Act of 1934 
provides that all profits realized by 
an officer or director of a corpora- 
tion from short term trading in its 
securities shall inure to the corpo- 
ration. Defendant, president and a 
director of plaintiff corporation, had 
purchased 1200 treasury shares pur- 
suant to an option granted him by 
the corporation giving him the right 
to buy them for 86 per cent of the 
market price and he had sold them 
within a period of less than six 
months. 

Defendant first argued that treas- 
ury stock is not “equity security” of 
a corporation as that term is used 
in §16(b) since §3 (a) (11) of the Act, 
defining “equity security”, does not 
mention treasury stock. However, 
the court replied that §3 (a) (11) de- 
fines equity security as “any stock or 
similar security” and this definition, 
it held, is broad enough to include 
treasury stock. In addition, the opin- 
ion pointed out that treasury stock 
becomes outstanding stock as soon 
as it is purchased. 

Defendant’s further defense was 
that the corporation had intended 
to give him short-term profits as ex- 
tra compensation for his services, 
and consequently, it is now estopped 
from demanding the profits it im- 
plicitly approved. This argument 
the court answered by stating that 
the purpose of §16(b) is to prevent 
unconscionable dealings between a 
corporation’s officers and directors 
and the corporation itself and, under 
such circumstances, there can be no 
estoppel. Judge Wright said that 
“As a matter of fact the legislative 
purpose is made crystal clear in this 


regard by Section 29 (a) of the Act 
which provides: ‘Any condition, 
stipulation or provision binding any 
person to waive compliance with 
any provision of this title shall be 
void’”’. 

Finally, defendant contended that 
since he is domiciled in a commun- 
ity property state one-half of the 
profits realized by him are vested 
in his wife and cannot be recovered 
by the corporation. The court an- 
swered that such a construction 
would defeat the purpose of §16 (b) 
which requires a corporation to re- 
ceive all profits realized in short 
term transactions. Judge Wright said 
that in passing §16 (b) Congress was 
acting in a field in which it has con- 
stitutional authority to act, and if a 
conflict with state law arises, federal 
statutory policy must prevail for 
federal law is paramount. 


Defense Production Act . . . Capehart 
Amendment . . . retail grocery chain 
may obtain adjustment of its ceiling 
prices to reflect cost increases since 
application of Capehart Amendment 
is not limited to manufacturers and 
processors only. 


= Safeway Stores, Inc. v. Arnall, 
U. S. Emergency Ct. of Appeals, 
May 5, 1952, Maris, Ch. J. 

The question presented was wheth- 
er the Capehart Amendment, which 
added paragraph (4) to §402(d) of 
the Defense Production Act of 1950, 
conferred upon complainant, a re- 
tail grocery chain, the right to ob- 
tain an adjustment of its retail ceil- 
ing prices which would be “based 
upon the highest price between Jan- 
uary 1, 1950, and June 24, 1950, 
inclusive if such ceiling price re- 
flects adjustments for increases or 
decreases in costs occurring subse- 
quent to the date on which such 
highest price was received and prior 
to July 26, 1951”. Respondent 
strongly urged that the legislative 
history shows that the Amendment 
was intended to apply to manufac- 
turers and processors only. However, 
the court was unable to find any 
such limitation in its language 
which, it said, is “perfectly clear and 
unambiguous”. Chief Judge Maris 
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stated that §402(d) (4) applies, ac- 
cording to its express terms, to “any 
material (other than an agricultural 
commodity)” and to “any person 
subject to a ceiling price”. Because 
there is no ambiguity in the statu- 
tory language, he declared, there is 
no need to resort to legislative his- 
tory. However, the court admitted 
that the debates in Congress do indi- 
cate that at least some members 
thought that the Amendment would 
apply to manufacturers and proces- 
sors only. But even if the result is 
not expected, and even though it 
“may to some degree interfere with 
the use of uniform dollars-and-cents 
prices and standard markups for 
wholesale and retail sellers”, the 
court was not convinced that “this is 
a result which is so plainly at vari- 
ance with the policy of the legisla- 
tion as a whole that we must con- 
strue the language other than as the 
Congress wrote it”. 

Judgment was entered setting 
aside the orders denying complain- 
ant’s applications for adjustments 
and the cause was remanded for con- 
sideration of the applications on 
their merits. 


Federal Reserve System . . . consumer 
credit controls under Regulation W 
suspended. 

“After consideration of all rele- 
vant matter, including the recom- 
mendations received from time to 
time in consultations with industry 
and trade association §representa- 
tives” the Board of Governors of the 
Federal Reserve System, effective 
May 7, 1952, suspended Regula- 
tion W. 

The order was published in the 
Federal Register of May 9, 1952 (17 
Fed. Reg. 4256). 


Federal Reserve System . . . Program 
for Voluntary Credit Restraint sus- 
pended. 

The Board of Governors of the 
Federal Reserve System on May 2, 
1952, withdrew its request to financ- 
ing institutions to act, and to re- 
frain from acting, in accordance 
with the provisions of a “Program 
for Voluntary Credit Restraint” 
which had been prepared and ap- 
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proved pursuant to the provisions of 
§708 of the Defense Production Act 
of 1950 and Executive Order No. 
10161. The Voluntary Credit Re- 
straint Committee had recommended 
that, “in the light of current cir- 
cumstances” the program be sus- 
pended. The provisions of the pro- 
gram which exempted any act or 
omission to act under the pro- 
gram from the prohibitions of the 
antitrust laws or of the Federal 
Trade Commission Act will not ap- 
ply on or after May 12, 1952. 

The order was published in the 
Federal Register of May 8, 1952 
(17 Fed. Reg. 4248). 


Libel and Slander . . . freedom of 
press . . . newspaper editor's criticism 
of public officials’ nonenforcement of 
gambling laws held qualifiedly priv- 
ileged . . . comments did not abuse 
guarantee of freedom of press. 


= State of Louisiana v. Dixon, Par- 
ish of Calcasieu, Fourteenth Judicial 
District, La., April 18, 1952, Cocke, J. 


Defendant Dixon, Managing Edi- 
tor of the Lake Charles American 
Press newspaper, was indicted by the 
Calcasieu Parish grand jury for vio- 
lating the Louisiana defamation 
statute. Dixon had been active in 
editorially supporting an association 
of several ministers in their efforts 
to obtain enforcement of the laws 
against commercial gambling. The 
Ministerial Association had asked 
the Calcasieu Parish Police Jury to 
adopt a resolution calling for strict 
enforcement of the gambling laws. 
However, the district attorney's of- 
fice advised that body not to adopt 
the resolution and suggested instead 
that it go on record as favoring the 
enforcement of “all laws”. Although 
the evidence disclosed that gambling 
was conducted on a “wide-open” ba- 
sis in the parish, slot machines being 
openly operated in grocery stores, 
meat markets and eating places, the 
police jury, at a meeting held March 
6, 1951, adopted the resolution sug- 
gested by the district attorney’s of- 
fice. The following day, March 7, 
1951, Dixon published two editorials, 
“Legal Double-Talk” and “Charley 
Lake Says”, criticising the action 
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taken by the police jury, the dis- 
trict attorney and the district at- 
torney’s assistant. 

Judge Cocke ruled that Dixon’s 
editorials did not violate the Louis- 


iana defamation statute or abuse 
the freedom of press guaranteed by 
the United States and Louisiana 
Constitutions. He observed that 
there was an honest difference of 
opinion between the district attor- 
ney and Dixon as to whether the 
district attorney should be a detec- 
tive and initiate law enforcement or 
merely prosecute those formally 
charged by others with violations of 
the gambling laws. Judge Cocke 
stated: “Any citizen or newspaper 
has the right to criticize the public 
acts of public officials. Without that 
right, we would have a dictatorial 
form of government and the dis- 
cussion of important public issues 
would be only such as might be per- 
mitted by those holding positions of 
authority. The general law relating 
to slander and libel, as -well as the 
Louisiana defamation statute, clearly 
protects that right. In some cases, 
the mere exercise of the right of 
criticism of public officials might 
naturally displease such public of- 
ficials, and, in some instances, would 
cause resentment. . . . Nevertheless, 
the right to criticize may be exer- 
cised, and a discussion of the con- 
trary beliefs may well rebound to the 
benefit of the general public. The 
differences of opinion relative to the 
duty of a public official, and his 
actions in respect thereto, should be 
the subject of public expression and 
debate on important matters of gov- 
ernment.” Dixon testified that he 
believed that a newspaper is under 
a duty to take part in matters of 
public interest and to criticize negli- 
gent public officials. 


Referring to the defamation stat- 
ute, Judge Cocke pointed out that 
that statute grants a qualified privi- 
lege to comments reasonably be- 
lieved to be true, regardless of their 
actual truth, and to constitute defa- 
mation the publication or expression 
must be “malicious”. In his opinion, 
defendant's statements were “fair and 
true” and the record affirmatively 








showed that no malice existed. De- 
fendant was adjudged not guilty and 
discharged. 

The President . seizure of steel 
plants preliminary injunctions 
granted . . . President has no “‘in- 
herent’ constitutional power to take 
possession of certain steel companies 
in order to avert a national emer- 


gency. 


= Youngstown Sheet & Tube Co. et 
al. v. Sawyer, U.S.D.C., Dist. of Col., 
April 29, 1952, Pine, D. J. 

These were actions for prelimi- 
nary injunctions restraining defend- 
ant, the Secretary of Commerce, 
from taking possession of the plants 
of certain steel companies under the 
authority of Executive Order 10340 
promulgated April 8, 1952, by the 
President of the United States, 38 
A.B.A.J. 506; June, 1952. Plaintiffs, 
companies among those whose plants 
were seized, contended that defend- 
ant’s acts were illegal since “there is 
no constitutional or statutory right 
in the President to issue the Execu- 
tive Order’’. Defendant, on the other 
hand, argued that the breakdown of 
collective bargaining negotiations in 
the industry created a_ national 
emergency, that the President has 
“inherent power in such a situation 
to take possession of the steel com- 
panies . . .”, that the courts are 
without power to enjoin executive 
action by the President, and that 
plaintiffs have an adequate remedy 
at law. Before considering the merits 
of the cases, Judge Pine noted that 
these cases are “in a materially dif- 
ferent posture than they were when 
Judge Holtzoff of this court refused 
a temporary restraining order . . .”, 
38 A.B.A.J. 507; June, 1952. 

Judge Pine ruled that the seizure 
was not authorized by law. He found 
no constitutional provision or con- 
gressional enactment authorizing 
such a seizure of property by the 
President and he rejected defendant's 
contention that the President pos- 
sesses a “broad residuum of power” 
or “inherent” power to meet nation- 
al emergencies. Judge Pine declared 
that extraordinary acts of prior Pres- 
idents do not provide precedents for 
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these cases since “several repetitive, 
unchallenged, illegal acts [do not] 
sanctify those committed thereafter”. 
Also rejected by the court was the 
claim that the President has an in- 
herent power in the nature of emi- 
nent domain which justifies his 
action. The court replied that that 
power lies with Congress. 

Judge Pine next turned to de- 
fendant’s claim that under the Su- 
preme Court's ruling in Mississippi 
v. Johnson, 4 Wall. 475, the courts 
are without power to negate execu- 
tive action by the President. In 
answer, Judge Pine pointed out that 
the President himself is not being 
sued, since these actions are against 
the Secretary of Commerce and “the 
Supreme Court has held on many 
occasions that officers of the Execu- 
tive Branch of the Government may 
be enjoined when their conduct is 
unauthorized by statute, exceeds the 
scope of constitutional authority, or 
is pursuant to unconstitutional en- 
actment”. 

It was also argued that the courts 
should not interfere in advance of 
a full hearing on the merits, except 
upon a showing that irreparable 
damage will ensue if a preliminary 
injunction is granted, and that such 
damage outweighs the harm which 
would result from the injunction’s 
issuance. Judge Pine answered: “As 
to the necessity for weighing the re- 
spective injuries and balancing the 
equities, I am not sure that this 
conventional requirement for the 
issuance of a preliminary injunction 
is applicable to a case where the 
Court comes to a fixed conclusion, 
as I do, that defendant’s acts are il- 
legal.” However, after weighing the 
equities, he found the balance to be 
on the side of plaintiffs. He also re- 
marked that it should not be as- 
sumed that the Labor Management 
Relations Act of 1947, which was en- 
acted to meet an emergency such as is 
presented, and which has not yet 
been tried, is inadequate. Nor should 
it be assumed, he said, that if it is 
found to be inadequate that the 
Congress will not immediately enact 
appropriate legislation. 

Judge Pine concluded that im- 





licit in the failure to grant an in- 
junction would be “a timorous judi- 
cial recognition that there is some 
basis for this claim to unlimited and 
unrestrained Executive power”. 

The final claim of defendant was 
that plaintiffs have an adequate 
remedy at law by way of suits for 
damages. However, the court an- 
swered that the records show that a 
monetary recovery would be inade- 
quate, that there can be no recovery 
under the Federal Tort Claims Act, 
which expressly provides that claims 
based upon an act of a Government 
employee in execution of a regula- 
tion, whether or not it be valid, is 
excepted from its terms, and there 
can be no recovery under an implied 
contract if the seizure has been un- 
authorized by law. 


The President . . . 
plants . 


seizure of steel 
. . District Court’s view that 
President has no power to seize steel 
companies is open to serious question 
and justifies a stay of its preliminary 
injunctions, pending review by Su- 
preme Court. 

=" Sawyer v. United States Steel Co. 
et al, C.A.D.C., May 2, 1952. 


Circuit Judges Edgerton, Pretty- 
man, Bazelon, Fahy and Washington 
held in this opinion that the pre- 
liminary injunctions issued by the 
District Court enjoining the Gov- 
ernment’s seizure of certain steel 
companies must be stayed pending 
a review by the United States Su- 
preme Court (cf. immediately pre- 
ceding). The Judges believed that 
the District Court’s view that there 
was “utter and complete lack of au- 
thoritative support” for the Govern- 
ment’s position was open to “serious 
question”. They cited United States 
v. Russell, 13 Wall. 627-8 (1871), 
where the Supreme Court recognized 
that extraordinary occasions arise 
when it is necessary to impress pri- 
vate property into public service. 
The Government in this case sub- 
mitted affidavits of the Secretary of 
Defense and other officials which, it 
alleged, proved that the continued 
production of steel is of vital im- 
portance to the national security. 
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Chief Judge Stephens and Circuit 
Judges Clark, Wilbur K. Miller and 
Proctor dissented. 

[On June 2, 1952, the United 
States Supreme Court affirmed the 
judgment of the United States Dis- 
trict Court for the District of Colum- 
bia in this case. ] 


Further Proceedings in Cases Reported 
in This Division 

« The following action has been 
taken in the United States Supreme 
Court: 


AFFIRMED, April 28, 1952: Madsen 
v. Kinsella—Army and Navy (36 
A.B.A.J. 934, November, 1950; 37 
A.B.A.J. 468, June, 1951); U. S. v. 
Oregon State Medical Society et al. 
—Monopolies (36 A.B.A.J. 1033, De- 
cember, 1950; 37 A.B.A.J. 378, May, 
1951); Zorach et al. v. Clauson et al. 
—Constitutional Law (37 A.B.A.]. 
770, October, 1951, 38 A.B.A.J. 153, 
February, 1952). 


CERTIORARI GRANTED, May 5, 1952: 
United States v. Cardiff—Federal 
Food and Drug Act (38 A.B.A.J. 
410, May, 1952); United States ex 
rel. Chapman v. Federal Power 
Comm.—Public Utilities (37 A.B.A.]. 
927, December, 1951). 


Additional Recent Decisions of Interest 


Patent Scaffolding Co. v. Up- 
Right, Inc., C. A. 9th, January 31, 
1952, 194 F. 2d 457. 

Review of cases on the necessity of 
determining validity of patent where 
noninfringement is found. 


Securities & Exchange Commis- 
sion v. Ralston Purina Co., U.S.D.C., 
Mo., Hulen, D. J., 102 F. Supp. 964. 

Corporation’s offer of stock to key 
employees held not an offer to the 
public within restrictive provisions 
of Securities and Exchange Act. 


Hord v. National Homeopathic 
Hospital, U.S.D.C., Dist. of Col., Feb- 
ruary 25, 1952, Holtzoff, D. J., 102 F. 
Supp. 792. 

Elements to be considered in de- 
termining amount of damages rea- 
sonable for death of a newborn in- 
fant. 
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Charles B. Nutting, Editor-in-Charge 








® In the Current Outlook department of the Journal for January, 1952, reference was 
made to the successful legislative program of the Illinois State Bar Association. Thinking 
that readers of these pages would be interested in a fuller description of the program, 
the Editor-in-Charge invited J. G. Thomas, of the Illinois Bar (Champaign), Chairman 
of the Legislative Committee of the state association, to prepare the statement which 


is printed below. 





Legislative Policy of the Illinois State Bar Association 
by J. G. Thomas 


® The Illinois State Bar Association 
has engaged in an ambitious legis- 
lative program for many years. As 
the lawyers of Illinois are proud of 
the fact that they have the largest of 
all voluntary state associations, so 
are they proud that their association 
has conceived, drafted and _ success- 
fully sponsored such major legisla- 
tion as the Illinois Civil Practice Act 
(1933), the Probate Act (1939), the 
General Business Corporation Act 
(1933) and the Not for Pecuniary 
Profit Corporation Act (1943), to 
mention but a few. 

It is the belief of the Association 
that it has a duty to initiate and ac- 
tively sponsor and promote legis- 
lation designed to improve the ad- 
ministration of justice in Illinois 
and to make properly considered 
recommendations either for the ap- 
proval or rejection of measures ad- 
vocated by other interested groups 
or individuals. The Association, 
functioning in a proper manner, 
can and will be a balance wheel in 
time of need. 

During the 1951 session of the 
General Assembly, the officers and 
others active in Association affairs 
carefully watched the legislative ma- 
chinery of the association function. 
The results of these observations, 
together with previous reports, in- 
dicated that the existing policy was 
inadequate in several respects, as 
follows: 


(1) There was a tendency to pre- 
sent and sponsor an excessive num- 
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ber of bills with a resulting detri- 
mental effect upon numerous im- 
portant and essential measures. 

(2) In a few instances bills had 
been hastily drafted by the section 
or committee members, usually in an 
effort to introduce a measure during 
a legislative session, without suff- 
cient previous consideration and 
study. 

(3) Legislation was submitted to 
the Board of Governors for final 
approval in great volume and with- 
out sufficient opportunity for study, 
thus preventing adequate and de- 
liberate consideration by the Board. 

(4) The tardy preparation and 
excessive volume resulted in obtain- 
ing inadequate legislative sponsor- 
ship and insufficient consideration 
by the proper legislative committees. 

(5) Changes in the key personnel 
of the association sections immedi- 
ately prior to a legislative year re- 
tarded proper consideration and ad- 
equate sponsorship of bills. 

(6) Administrative procedures of 
the association were insufficient to as- 
sure immediate notice of ill-advised 
and poorly drafted legislation spon- 
sored by other groups with the re- 
sultant failure to work actively for 
its defeat. 

(7) Of prime importance, existing 
procedures failed to give members of 
the Association and local bar asso- 
ciations complete information con- 
cerning all proposed legislation, so 
that each individual lawyer and each 
local bar association could express 








his or its opinion, not only to the 
state association but to the legis- 
lature. 

The special committee of the asso- 
ciation assigned to make recommen- 
dations included, among others, in- 
fluential members sitting in both 
houses of the legislature. The com- 
mittee, therefore, approached the 
problem not only from the point of 
view of the association but also from 
that of the legislature itself. 

As a result of this study, the legis- 
lative policy of the association may 
be summarized as follows: 

1. With the exception of emer- 
gency legislation, no bills are to be 
introduced on behalf of the asso- 
ciation unless, after due considera- 
tion by the section or committee, the 
bills in their final form have been 
submitted to the Board of Governors 
for its consideration and approval on 
the date of the September meeting 
of the Board immediately preceding 
the opening of the biennial session 
of the legislature in January. In or- 
der to maintain this schedule it will 
be necessary for the sections and 
committees to complete their con- 
sideration of the measures and have 
the proposed legislation in final form 
not later than June 15. The Exec- 
utive Secretary will then cause the 
bills to be transmitted to the officers 
and members of the Board for study 
and action at the September meet- 
ing. 

2. The Board will act on the in- 
dividual bills, considering them in 
time to enable qualified members of 
the association to discuss them at 
the fall caravan meetings. (Each fall, 
the officers of the association join 
with the lawyers of each of the seven 
Supreme Judicial Districts to discuss 
and debate matters of interest to the 
Bar.) Copies of all proposed legis- 
lation, together with information 
pertinent thereto, will be distributed 
at these district meetings. 

3. Each local bar association is 
urged to maintain an active legis- 
lative committee to study and report 
to the members upon each item of 
proposed legislation. The members 
of these committees are especially 
urged to be present at the district 
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meetings. In addition, the state asso- 
ciation is going to send to each legis- 
lative committee complete drafts of 
all proposed legislation, whether 
sponsored by the association or 
otherwise, with whatever informa- 
tion or arguments, either pro or 
con, that is available. From time to 
time current reports will be made to 
the local associations through their 
respective legislative committees, in- 
cluding the numbers assigned all 
such bills upon introduction in the 
General Assembly. 

4. Upon all matters of general in- 
terest, the legislative committee of 
each local association will cause a 
complete discussion of the proposal 
to be had before a general meeting 
of the local association. The state 
association will endeavor to have a 
panel of qualified speakers available 
for such local meetings. 

5. Each local association will be 
urged to take formal action upon 
each item of proposed legislation 
and to notify the state association 
concerning the same. The local as- 
sociations and the individual mem- 
bers will also be urged to notify each 
of their representatives and senators 
as to their views in the matters. 

6. The policy of inviting the sev- 
eral members of the General As- 
sembly residing in each of the Su- 


Editor to Readers 
(Continued from page 582) 


dence the Antitrust Division is glad to note that under 
the report only “that which is unnecessary should be 
strictly excluded”, and points out that “background” 
evidence is often necessary to a full understanding of 


the case. 


In accordance with the report preference is expressed 
for discovery devices outlined in the pretrial conferences 
over those under the rules of procedure and not so ar- 


preme Judicial Districts to partici- 
pate in the district meetings is to 
be continued. 

7. The interested section officers 
and committee chairmen will co- 
operate with the legislative commit- 
tee and the office of the Executive 
Secretary in obtaining proper spon- 
sorship in the respective houses of 
the General Assembly and they will 
arrange for the introduction of all 
approved bills in the opening days 
of the legislative session. Subsequent 
to introduction, the sponsoring sec- 
tion or committee will be responsible 
for steering the bill through the 
legislature and for providing qual- 
ified men to testify. before the re- 
spective committees. 

8. In order to implement the en- 
tire program, continuity in the of- 
ficers and executive committees of 
sections will be assured during the 
period in which the measures are 
conceived, drafted and introduced in 
the legislature. 

9. The Board of Governors will 
carefully screen all proposed legis- 
lation to assure that there is only a 
reasonable number of sponsored 
bills at each session of the General 
Assembly and that only important 
matters are included upon the asso- 
ciation’s agenda. 

10. A careful and continuing 
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check will be made of proposed 
legislation sponsored by others and 
information thereof will be trans- 
mitted to the proper officers of the 
association, its sections or commit- 
tees, and, when so indicated, to the 
local bar associations, and the officers 
and Board of Governors of the asso- 
ciation are charged with the respon- 
sibility of defeating if possible, ill- 
conceived or improperly drafted 
measures. 

The inadequacies of the legislative 
policy of the Illinois State Bar Asso- 
ciation as it existed prior to mid- 
1951 were mainly procedural, except 
for the lack of participation of the 
individual lawyers on the local level. 
Throughout the years the association 
has published in its Journal the full 
text of many proposed measures and 
has given wide publicity to other 
suggested legislation. Lawyers fail to 
heed information transmitted in this 
manner. It is the hope of the Associa- 
tion that the more forceful proced- 
ure outlined above will create inter- 
est at the grass roots level, improve 
the Association’s legislative program 
and, quite happily, add interest in 
the organized Bar. The ultimate goal 
can only be further improvement in 
the administration of justice and 
added strength in the battle for the 
American Way. 


ranged for. However, the Division believes that deposi- 
tion and discovery procedures are essential tools for 
proper preparation for trial and it approves the state- 


and effect’’. 


ment of the committee that the rules “relating to dis- 
covery are, of course, to be given the widest meaning 


The Division makes the additional recommendation 


that trial judges make rulings early in the trial with 






respect to the validity of theories of defense in order 
that evidence offered in support of immaterial defenses 
may be excluded from the record. 
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Tax Notes 





= Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





The Future of Family Partnerships Under the 1951 Revenue Act 


®# Graduated income tax rates have 
long furnished a powerful incen- 
tive to taxpayers to find devices for 
splitting income within the family. 
When such devices have been 
brought before the United States 
Supreme Court, they have almost 
uniformly been struck down. In 
Lucas v. Earl, 281 U.S. 111 (1930), 
a simple assignment of future com- 
pensation by a husband to his wife 
was held to be ineffective for tax 
purposes. Succeeding cases invali- 
dated other types of income-spread- 
ing schemes. Helvering v. Clifford, 
309 U.S. 331 (1940) (short-term 
family trust); Helvering v. Horst, 
311 U.S. 112 (1940) (donation of 
negotiable bond interest coupon); 
Helvering v. Eubank, 311 U.S. 122 
(1940) (assignment of renewal in- 
surance commissions); Commissioner 
v. Sunnen, 333 U.S. 591 (1948) (as- 
signment of patent license contract). 
Compare Blair v. Commissioner, 300 
U.S. 5 (1937) (gift of interest in 
trust). During the 1940's, family 
partnerships flourished in large part 
because of the opportunities for in- 
come-splitting which they were be- 
lieved to afford. However, the Su- 
preme Court did not look with favor 
on this device either. Commissioner 
v. Tower, 327 U.S. 280 (1946) ; Lust- 
haus v. Commissioner, 327 U.S. 293 
(1946). The Supreme Court’s later de- 
cision in Commissioner v. Culbert- 
son, 337 U.S. 733 (1949), checked 
only slightly the judicial tendency 
to invalidate family partnerships 
arbitrarily. 

When Congress provided for in- 
come-splitting between husband and 
wife in the Revenue Act of 1948, 
much of the tax incentive for hus- 
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band and wife partnerships disap- 
peared. However, taxpayers were 
still anxious to make use of family 
partnerships, particularly involving 
children and trusts, and were anx- 
ious to clear away the obstacle of 
existing decisions. Consequently, 
pressure for legislation continued, 
and it has finally resulted in specific 
legislation with respect to family 
partnerships in the 1951 Revenue 
Act. 

The 1951 Act dealt with partner- 
ships in which capital is a material 
income-producing factor, and, thus, 
it has no application to purely per- 
sonal service partnerships. The pur- 
pose of the statute is, in the words 
of the Committee Reports, to “har- 
monize the rules governing interests 
in the so-called family partnership 
with those generally applicable to 
other forms of property or business”. 
Henceforth, the principles govern- 
ing attribution of income from 
family partnerships are to be the 
same as principles governing attri- 
bution of other income, namely, in- 
come from property is attributable 
to the owner of the property and in- 
come from personal service is attrib- 
utable to persons rendering the serv- 
ices. —The owner of a partnership 
interest, where the ownership is real, 
is to be regarded as taxable on the 
income whether that ownership was 
acquired by gift or otherwise. 

The statute attempts to accomplish 
this result by amending Section 3797 
of the Code and adding Section 191 
to the Code. Section 3797 (a) (2) now 
includes the following sentence: “A 
person shall be recognized as a part- 
ner for income tax purposes if he 
owns a capital interest in a partner- 





ship in which capital is a material 
income-producing factor, whether or 
not such interest was derived by pur- 
chase or gift from any other person.” 
Section 191 provides for a fair allo- 
cation of income in the case of any 
partnership interest created by gift. 
The distributive share of the donee 
of any partnership interest is to be 
included in his gross income, except 
to the extent that reasonable com- 
pensation for services is not allowed 
to the donor, and except to the ex- 
tent that the share of income attrib- 
utable to the donee’s capital is pro- 
portionately greater than the share 
attributable to the donor’s capital. 


Even aside from future litigation 
that will inevitably arise over the 
construction of these new statutory 
provisions, a large area of contro- 
versy apparently still remains. The 
legislative history makes it clear that 
family partnerships will continue to 
be subjected to close scrutiny in 
order to determine whether or not 
a bona fide gift or sale of the part- 
nership interest has been made. 
“The amendment leaves the Com- 
missioner and the courts free to in- 
quire in any case whether the donee 
or purchaser actually owns the in- 
terest in the partnership which the 
transferor purports to have given or 
sold him. Cases will arise where the 
gift or sale is a mere sham. Other 
cases will arise where the transferor 
retains so many of the incidents of 
ownership that he will continue to 
be recognized as a substantial owner 
of the interest which he purports to 
have given away, as also held by the 
Supreme Court in an analogous trust 
situation involved in the case of 
Helvering v. Clifford (309 U.S. 351).” 
H.R. Rep. No. 586, 82d Cong., Ist 
Sess., page 33; Sen. Rep. No. 781, 
82d Cong., Ist Sess., page 39. 

The warning thus given in the 
committee reports will undoubtedly 
find a response in the courts, par- 
ticularly since this corresponds to 
the attitude taken by the Supreme 
Court in its Culbertson decision. In 
the Culbertson case, the taxpayer ¢s- 
tablished a partnership with his 
four sons, two of whom were minors, 
to operate a cattle ranch. The sons 
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gave taxpayer their notes for their 
interests, but payment of the notes 
was made principally by gifts from 
taxpayer and from proceeds of oper- 
ation. The Tax Court refused to 
recognize the family partnership (6 
T.C.M. 692 (1947)) and was reversed 
by the Court of Appeals for the 
Fifth Circuit, 168 F. 2d 979 (5th 
Cir. 1948). The Supreme Court in 
turn reversed the Fifth Circuit, and, 
after expressing certain guiding 
principles in determining the validi- 
ty of family partnerships, remanded 
the case for further findings of fact. 
Chief Justice Vinson’s majority opin- 
ion concluded as follows: “The cause 
must therefore be remanded to the 
Tax Court for a decision as to 
which, if any, of the respondent’s 
sons were partners with him in the 
operation of the ranch during 1940 
and 1941. As to which of them, in 
other words, was there a bona fide 
intent that they be partners in the 
conduct of the cattle business, either 
because of services to be performed 
during those years, or because of con- 


Opinion of the 


on Professional 


OPINION NO. 281 
(Adopted March 11, 1952) 


ATTORNEY AND CLIENT—Disloyalty 
to the Law—A lawyer may not rep- 
resent an organization of which the 
members are known to him to be 
violating the law, agreeing to de- 
fend them when detected therein. 


Canon 32 
Opinion 155 


" Members of the Association have 
asked our opinion as to the propriety 
of a lawyer’s accepting a retainer to 
represent a syndicate engaged in the 
Violation of the law and in financing 
persons known to be so engaged, the 
lawyer being employed to advise how 
they may break the law with the best 
chance of escaping conviction, and 









tributions of capital of which they 
were the true owners, as we have de- 
fined that term in the Clifford, Horst 
and Tower Cases?” 337 U.S. 733, 
748 (1949). Nothing is taken away 
from the significance of this lan- 
guage by the fact that, upon remand, 
the Culbertson partnership was 
finally determined to be valid for tax 
purposes. 

When the courts turn back to the 
opinion in the Clifford case, which 
involved a short-term trust con- 
trolled by the grantor, for guidance 
in determining the reality of the 
ownership of a partnership interest, 
they may find considerable support 
for a determination, if the facts war- 
rant it, that the ownership is unreal 
and should be disregarded. The Su- 
preme Court said in the Clifford 
case, “Thus, where, as in this case, 
the benefits directly or indirectly 
retained blend so imperceptibly with 
the normal concepts of full owner- 
ship, we cannot say that the triers of 
fact committed reversible error 
when they found that the husband 


Committee 


Tax Notes 


was the owner of the corpus for the 
purposes of §22(a).” 309 U.S. 331, 
336. 

To what extent the Revenue Act 
of 1951 has merely removed the con- 
troversy over family partnerships to 
a different field will depend greatly 
upon the attitude taken by the Bu- 
reau of Internal Revenue. Regula- 
tions have not yet been issued, but 
the Bureau has outlined the _prin- 
ciples which it will apply to family 
partnership cases for years prior to 
1951, before the new statute takes 
effect. See Mim. 6767, Internal Rev- 
enue Bulletin, March 31, 1952, page 
6. The Bureau’s public position, as 
demonstrated in this ruling, gener- 
ally seems to be a reasonable one, 
but the limitations there imposed 
with respect to gifts of partnership 
interests to trusts and minors indi- 
cate that litigation over the reality 
of ownership of such interests can 
hardly be avoided even under the 
new statute. 





Submitted by Committee Member Lawrence W. 
Rabb, Jr. 


Ethics and Grievances 


the retainer specifically contemplat- 
ing future breaches of the law by 
the clients whom the lawyer agrees 
to defend. 

The Committee’s opinion was 
stated by Mr. Drinker, Messrs. 
Brucker, Jackson, Jones, F. Miller, 
S. Miller and White concurring. 

We are entirely clear that such 
employment is contrary to the Can- 
ons. Canon 32 provides that: 

No client, corporate or individual, 
however powerful, nor any cause, civil 
or political, however important, is 
entitled to receive nor should any law- 
yer render any service or advice in- 
volving disloyalty to the law whose 
ministers we are, . . . When render- 
ing any such improper service or ad- 
vice, the lawyer invites and merits 
stern and just condemnation. 

For a lawyer to represent a syndi- 
cate notoriously engaged in the vio- 


lation of the law for the purpose of 
advising the members how to break 
the law and at the same time escape 
it, is manifestly improper. While a 
lawyer may see to it that anyone ac- 
cused of crime, no matter how serious 
and flagrant, has a fair trial, and pre- 
sent all available defenses, he may 
not co-operate in planning violations 
of the law. There is a sharp distinc- 
tion, of course, between advising 
what can lawfully be done and ad- 
vising how unlawful acts can be 
done in a way to avoid conviction. 
Where a lawyer accepts a retainer 
from an organization, known to be 
unlawful, and agrees in advance to 
defend its members when from time 
to time they are accused of crime 
arising out of its unlawful activities, 
this is equally improper. See also 
Opinion 155. 
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Bethuel M. 
WEBSTER 


® Bethuel M. Webster was elected 
President of The Association of the 
Bar of the City of New York at the 
Annual Meeting of the Association 
held in May. Mr. Webster is a for- 
mer Assistant United States Attorney 
for the Southern District of New 
York and Special Assistant to the 
United States Attorney General. He 
has been General Counsel for the 
Federal Radio Commission and Con- 
sultant to John J. McCloy, United 
States High Commissioner for Ger- 
many. He is Trustee of the New York 
Public Education Association, a 
member of the Committee on Scien- 
tific Aids to Learning of the National 
Research Council, and has acted as 
the representative of Dr. Vannevar 
Bush in the preparation of “Science, 
The Endless Frontier’, a report 
made to the President of the United 
States. 

Other officers elected were Alfred 
P. O’Hara, Secretary; George A. 
Spiegelberg, Treasurer; F. W. H. 
Adams, Chauncey Belknap, Sinclair 
Hatch, J. Edward Lumbard, Jr., and 
John B. Marsh, Vice Presidents; and 
Lloyd K. Garrison, Lewis M. Isaacs, 
Jr., Alexander D. MacKinnon and 
Dean K. Worcester, members of the 
Executive Committee. 

At the Annual Meeting the Associ- 
ation voted to oppose the Senate 
Resolution introduced by Senator 
Bricker which would amend the 
Constitution by drastically altering 
present treaty-making procedures. 
Dana C. Backus, Chairman of the 
Association’s Committee on Inter- 
national Law, and Theodore Pear- 
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son, Chairman of the Committee on 
Federal Legislation, reported that 
their committees unanimously dis- 
approved the amendment. Opposing 
the committee’s report were Vermont 
Hatch and Harold J. Gallagher, who 
urged that the Association follow the 
lead of the American Bar Associa- 
tion in approving the resolution. 
Also at the meeting the Association 
endorsed the Lodge Bill permitting 
lawyers to qualify for federal old-age 
and survivors insurance. A report 
by the Association’s Committee on 
Foreign Law, of which Dudley B. 
Bonsal is Chairman, on the protec- 
tion of American investments abroad 
was also approved. The report calls 
for the establishment of an inter- 
national commission to protect in- 
dividual holders of private property 
abroad. 


— —-<s—. —_ 


=" A joint committee of the Illinois 
State Bar Association and the Chi- 
cago Bar Association, under the 
chairmanship of Barnabas F. Sears, 
has released a draft of a new Judicial 
Article for the Constitution of IIli- 
nois. The draft is the result of ten 
committee sessions, four of which 
were three-day and two two-day meet- 
ings. The new article creates a judi- 
cial department as an independent 
branch of the state government, 
adopts a modification of the Ameri- 
can Bar Association plan for judicial 
selection, provides for the unification 
of all trial courts, and establishes a 
more expeditious and flexible system 
of appeals. The Illinois Supreme 
Court under the plan will be vested 
with full administrative authority 
and full rule-making power. The 
chief justice of the court, who will be 
assisted by an administrative director, 
will have the power to assign judges. 
Provision is also made for an annual 
judicial conference to suggest im- 
provements in the administration of 
justice. 


The supreme court will consist of 
seven judges, with at least two from 
each of the three state judicial dis- 
tricts. The chief justice will be 
chosen from the members of the 
court upon nomination by a judicial 
nominating commission and appoint- 
ment by the Governor for a term of 
six years. The appellate court will 
sit in divisions in the three districts 
and consist of fifteen judges. The 
judges will be appointed by the Govy- 
ernor from a panel of names sub- 
mitted by nonpartisan commissions 
for the various judicial districts and 
circuits. Half of the members of the 
commissions will be lawyers elected 
by the Bar and the other half laymen 
appointed by the Governor with the 
consent of the Senate. Following a 
short term in office after appoint- 
ment, a judge will have the right to 
have his name submitted to the 
voters without party designation and 
without opposition on the question 
whether he shall be retained in office 
for a full term. 

The proposed plan simplifies the 
court structure in Illinois by merg- 
ing all trial courts into the Circuit 
Court. The trial courts will be 
manned by three categories of judges 
—circuit judges, associate judges 
(present county probate, city and 
municipal court judges) and magis- 
trates. All judicial proceedings will 
be conducted in courts of record, and 
the fee system of compensation is 
completely abolished. 

Review in the supreme court, as 
a matter of right, will be limited to 
constitutional and capital cases, and 
the court will not, as at present, be 
overburdened with appeals involv- 
ing routine matters. In order to min- 
imize the number of multiple ap- 
peals cases, matters reviewable in the 
supreme court as a matter of right 
will go directly to that court from 
the trial court. 
=" The New Jersey State Bar Associ- 
ation publishes from time to time 
an informal and lively pamphlet 
called the Chatterbox. The Chatter- 
box gives a very brief and complete 
summary of the many activities of 
that Association. 
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Views of Our Readers 








® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or 


views expressed in any communication. 





Do Lawyers Refuse 

To Take the Leadership? 

# In the March number the article 
by Arch M. Cantrall, comparing 
both the incomes and the activities 
of lawyers and doctors, is so clear 
and understandable that it consti- 
tutes a challenge to lawyers of all 
ages throughout the country. The 
situation which he depicts is dis- 
heartening not only because the law- 
yers are doing nothing about it, but 
especially because our failure, indeed 
our open refusal, to enter into public 
affairs and offer the leadership which 
the Bar maintained for two hundred 
years, is a withdrawal of the very prin- 
ciples of our liberties and property 
rights. True, the income and influ- 
ence of lawyers, as Mr. Cantrall 
points out, are diminishing; but the 
real loss is in leadership, citizenship 
and stability of government. 

Between the lines of his article 
and your leading editorial one can 
read clearly that better preparation, 
better service and adequate earn- 
ings, all in the public interest, will 
not come from the older and estab- 
lished members of the Bar but must 
come from its new members. 

Here in metropolitan Albuquer- 
que we have an old and honored 
bar club of a social nature. By its 
constitution the lawyers are practi- 
cally forbidden to take action in 
matters of civic or national interest. 

More wills, deeds, contracts and 
other documents are prepared by 
banks, realtors and other laymen 
than by lawyers. The New Mexico 
legislature directed the supreme 
court of the state to define the prac- 
tice of law and to regulate it. It has 


regulated but declined to define, and 
hence its regulation is in vain as to 
authorized practice. We cannot ex- 
pect the courts to follow the rule 
laid down by Chief Justice Vander- 
bilt in Jn re Baker and Bieber, noted 
on page 234 of the March JourNat, 
to the effect that unlawful practice 
is a misdemeanor and contempt of 
court. 

My suggestion is that you promote 
the organization of an untrammeled 
junior bar association in Albuquer- 
que and other cities, as well as a 
New Mexico junior bar association. 

WILLIAM S. JOHN 
Albuquerque, New Mexico 


Other Differences 

Between Doctors and Lawyers 

# In re Mr. Arch M. Cantrall’s 
article (38 A.B.A.J. 196), it seems 
that, in addition to those differences 
pointed out there, the following ap- 
pear to have some bearing on why 
the medical profession has certain 
benefits not conferred upon the law- 
yer. 

First, is the matter of title. Every 
medical man, be he surgeon, phy- 
sician, dentist, etc., is automatically 
called “Doctor”, which in itself is 
more “free advertising” in the time 
it takes to say the word than a law- 
yer is even permitted to obtain in a 
hundred years. Once in a great 
while, even the most unpretentious 
of us are referred to in print as 
“Attorney Glmph” but never by the 
spoken title. 

Second, many of the personal and 
property ills that should be treated 
by the lawyer are handled by the 
patients and even if such self-treater 
substantially ruins himself and is 





ultimately revived by an attorney, 
the chances are that his wherewithal 
is sadly depleted and nothing is left 
for the payment of the fee. Certainly 
he has not as much consideration for 
the man who saved him from bank- 
ruptcy or jail as he might have for 
the doctor whose shot of some won- 
der drug theoretically saved his life 
or at least cured his athlete’s foot. 

Third, how many doctors entered 
the military or naval services as a 
private or seaman and served as any- 
thing but a doctor? Compare this 
with the cooks and bakers, jeep 
drivers, K.P.’s and what-have-you 
whose civilian occupation was that 
of lawyer. Hence, to what extent 
has the military service of the larg- 
est percentage of lawyers contrib- 
uted to their postwar legal ability? 
Not only has the doctor profited by 
his war-time experience, but pro- 
spective patients think he is a hero 
for doing it. 

Haroitp M. KNoTH 

Davenport, Iowa 


Says Lawyers’ Problem 

Is One of Education 

=» Mr. Cantrall’s article entitled 
“Economic Inventory of the Legal 
Profession: Lawyers Can Take Les- 
son from Doctors”, in the March 
issue of the JouRNAL, is very timely 
indeed. The statistical tables set out 
in the article are enlightening, but 
only confirm specifically what most 
lawyers should have generally sus- 
pected for sometime. 

We are forced to accept as quite 
true the fact that the average doctor 
is better prepared for his work upon 
graduation from medical school 
than is the average lawyer upon 
graduation from law school. This 
was probably also true even in 1929 
when the lawyer’s average income 
was more than that of the members 
of the medical profession. In 1929 
in some of the states even a high 
school education was not a require- 
ment for admission to the Bar. 

While the medical profession has 
greatly increased its educational re- 
quirements for admission to prac- 
tice in that profession in the past 
two decades, the legal profession has 
not exactly stood still, and it would 
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seem that the difference in academic 
fitness of the two would not account 
for the wide difference in income. 
Both professions depend upon the 
same population for their incomes 
and the increase in number of doc- 
tors as well as lawyers seems to have 
been more or less constant with each 
other and also with the increase in 
the business population, too con- 
stant in fact, to explain the wide 
difference in income. 

There are usually found, at least 
a few, very competent lawyers in 
each community of any size and in 
all probability an appointment 
could be had with the most com- 
petent of them within a few days 
time, but not so with many doctors 
and dentists. 

It would seem therefore, that 
another possible factor which Mr. 
Cantrall did not mention, but one 
we cannot ignore as a very potent 
factor in considering the cause for 
the difference in the average income 
of the members of the two profes- 
sions, has not to do with the edu- 
cation and qualifications of the mem- 
bers of the professions, but has to do 
with the education of the public gen- 
erally. In this the law has stood still, 
but certainly medicine has not. 

There is a constant campaign 
waged in the newspapers and by 
radio to keep the public informed 
on the progress of medical science. 
The first symptoms of cancer and 
other diseases as well as vitamin de- 
ficiencies are thoroughly explained 
and the public is urged to see a 
doctor at the first appearance of 
these symptoms. 

Even the lawyer is urged to brush 
his teeth three times a day and see 
his dentist twice each year—not bad 
advice, but he also is even urged 
to smoke the cigarettes that doctors 
smoke. Many of the patent medi- 
cines now provide on the label. “If 
quick relief is not obtained, consult 
your doctor.” 

Mr. Cantrall’s article gave no com- 
parison of average fees charged by 
the lawyer and doctor, but it seems 
that it would be a safe presumption 
that the average fee charged by the 
lawyer is much larger. The differ- 
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ence in income then would only 
mean that the doctor is simply 
seeing more of the people as _pa- 
tients, than the lawyer in the same 
building is seeing as clients. Is that 
because the doctor is better prepared 
for his profession than the lawyer 
is for his? Or is it because the 
patient is better educated as to his 
need than is the client? 

Assuming that the difference in 
the average income of the lawyer 
and the doctor does not lie in the 
difference in income from lawsuits 
tried and operations performed, the 
only other service rendered by the 
two professions would have to ac- 
count for the difference. Consulta- 
tion, advice, drawing contracts, etc., 
by the attorney and examination, 
advice, prescribing for treatment, 
etc., by the doctor. 

Does the average individual go to 
the doctor because he knows that 
the doctor is well qualified, or does 
he go to the doctor because he has 
learned that he himself is not quali- 
fied to diagnose and treat his own 
malady? 

Many clients apparently believe, 
and no one tells them otherwise, 
that they can handle their own prob- 
lem, certainly in administrative law, 
just as well, if not better, quicker 
and much more cheaply, than a law- 
yer can handle it for them, regardless 
of how expert the lawyer may be in 
the particular field. The more expert 
the lawyer, the more the client 
thinks the service will cost. 

It is assumed that the corpora- 
tions and even small business firms 
still use the service of the lawyer as 
they always have. If this assumption 
is correct, the difference in the aver- 
age income of the doctor and lawyer 
can only be accounted for in the 
difference of income derived from 
service to the individual. 

The administrative agencies are 
streamlined to render quick and 
cheap service to the individual. As 
one example, if an individual loses 
a hand in an industrial accident, the 
doctor says when his healing period 
has ended and the insurance adjuster, 
a commission member, or the doctor 
himself in many instances, can tell 








the workman just how many dollars 
and cents he is entitled to receive 
for the loss of the hand and it costs 
the workman nothing. 

if the injury results in a deformed 
hand and not a complete loss, still 
the doctor says what the percentage 
of loss is and at no place on the 
various forms signed by the claimant 
is he advised to consult his attorney 
if he is not satisfied with the doctor’s 
estimate of disability. The claimant 
probably feels that if the doctor's 
estimate is 25 per cent correct, it 
would be cheaper to accept the 
estimate than it would be to consult 
an attorney anyway; and whether we 
like it or not, he is probably right. 

The doctor, of course, is as ad- 
verse to individual advertising as is 
the lawyer, but the medical profes- 
sion as such, has certainly not lagged 
behind in educating the public as to 
the importance of using the services 
of the medical profession. 

Of course, it goes without saying 
that the law profession had a well- 
fixed and indispensable place in so- 
ciety when blood letting was done by 
barbers and powdered mistletoe was 
administered by practicing doctors 
for the cure of tuberculosis. 

The medical profession has come 
a long way, the legal profession has 
not kept pace with the change in 
time and Mr. Cantrall’s article is 
timely indeed. 

Just how to educate the public as 
to the need for the services of the 
lawyer in everyday business affairs 
is a matter for the bar associations. 

The enforcement of laws, rules and 
regulations preventing bank em- 
ployees, real estate agents and pro- 
bate clerks from practicing law may 
help, but that is not the answer. The 
American public will not like it if it 
is forced to do business with the 
lawyer, even if it does have the right 
to select its own attorney. 

Raising the efficiency standards of 
the profession and a stern and de. 
cisive elimination of those morally 
unfit to practice law, should be done 
as a matter of course for the protec- 
tion of the public as well as the good 
of the profession as a whole. 

But to raise the average income of 
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the lawyer, it seems that more aver- 
age individuals must use the services 
of the lawyer and it would seem 
doubtful if the average individual 
knows that he could save time, worry 
and money in the long run, by con- 
sulting his lawyer concerning mat- 
ters that at first seem small and 
unimportant. 

Since there are no legal form com- 
panies blaring away constantly as to 
how many lawyers approve their 
product, it seems only logical that 
the local Bar should adopt and carry 
out some method, acceptable to the 
Bar, in educating the public to the 
lawyer’s true place in society and to 
the many services the lawyer is pre- 
pared to render in connection with 
everyday business transactions that 
now seem small, but that might save 
sleepless nights and expensive law- 
suits if properly done in the first 
place. 

The lawyers, who predominate in 
the legislative bodies of the various 
states, have enacted legislation for 
the protection and benefit of prac- 
tically every profession, business and 
trade—except their own. It may be 
they feel that the lawyer is fully 
capable of taking care of himself, 
but it may be also, that not enough 
lawyer members of the legislative 
bodies are placed on legislative com- 
mittees of local bar associations who 
have a live and specific legislative 
program. 

J. Frep JONEs 
Little Rock, Arkansas 


Cuban Pension Plan 

for Lawyers 

" Under the heading of “Current 
OuTLook” in the January, 1952, issue 
of the AMERICAN Bar AssociATION 
JouRNAL appeared a paragraph rela- 
tive to the proposed bills on retire- 
ment benefits for lawyers. It stated 
that George Roberts, as Chairman 
of the Committee on Retirement 
Benefits for Lawyers, would speak 
about these bills before the Confer- 
ence of Bar Association Presidents 
in Chicago on February 24. This 
seems to be a step in the right direc- 
tion and one that should receive the 
encouragement and support of every 
member of the American Bar. 





Perhaps, the most neglected group 
of white collared workers are the 
lawyers. Being denied the privilege 
enjoyed by others to advertise, they 
not only have a long struggle to es- 
tablish a modest clientele, but the 
practice of their profession is more 
closely watched, regulated and disci- 
plined than any other. To make 
things worse, they are one of a small 
group not eligible for social security 
benefits. With all these handicaps, 
the lawyers find themselves in a 
precarious situation after the pay- 
ment of present-day high taxes and 
the high cost of living. They have 
little or nothing left to secure them- 
selves or their families for the future. 

The suggested plan in the pro- 
posed bills would permit lawyers to 
exclude each year up to 10%, not to 
exceed $7,500.00, of their income 
from taxation, and to pay it into a 
pension fund for retirement or 
death benefits. This seems to be one 
practical way to solve the plight the 
lawyers now find themselves in. 

Another plan might also invite 
consideration and study at this time. 
It is embraced in the Cuban Pen- 
sion Plan for Lawyers. It went into 
effect in 1947 and created a pension 
fund to which all members of the 
Cuban Bar contribute and whose re- 
sources are greatly replenished by a 
documentary tax on all suits filed 
and on all legal documents executed. 

The Cuban Pension Law for Law- 
yers may present some interesting 
features adaptable to the needs of 
our lawyers and Mr. Roberts and 
his committee may find it worth 
while to become familiar with it. 

ALFRED E. RAIA 
Miami, Florida 


Condemns ‘‘Abdication by 
Congress of Legislative Powers” 
® The article by Charles H. Kin- 
nane, professor of law, DePaul Uni- 
versity, Chicago, condemning the 
constitutional separation of federal 
powers, published in the January, 
1952, issue of the JOURNAL, is a mas- 
terpiece of un-Americanism un- 
worthy of any American lawyer or 
teacher of American law. 

The professor accepts as true his 
own conclusion that the separation 
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of federal powers was intended solely 
as a safeguard to liberty; but that 
conclusion is grievously erroneous. 
The provision was incorporated in 
the Constitution primarily for the 
preservation of the republic—a form 
of government which, doubtless, the 
professor would contend is a democ- 
racy. The safeguard of liberty was 
incidental to the main purpose of 
preserving the republic and the 
rights it guaranteed. 

Fortunately the professor’s slant- 
ing of thoughts, words and phrases 
will fool no one who stops to analyze 
his views and aspiration to hasten 
the ultimate demise and burial of 
the “hoary old myth” beyond all 
hope of resurrection. 

The odium attaching to the ap- 
pearance of the professor’s fulmina- 
tion in the JOURNAL is partly over- 
come by ye editor’s note to the effect 
that his desires probably will not be 
attained. But it seems the JOURNAL 
is too much lent to such articles as 
that of Professor Kinnane. 

Our moribund Congress has suf- 
fered the President, by Executive 
Orders, to enact and enforce all 
manner of “legislation,” and has 
delegated to the Supreme Court of 
the United States the power to legis- 
late via the rule-making route. In 
eighty-odd instances Congress has 
approved, as substantive law, the 
court’s Federal Rules of Criminal 
Procedure; and hundreds upon hun- 
dreds of substantive laws enacted by 
Congress now stand repealed by 
those rules, as appears from Public 
Law 772, 80th Cong., 2nd session, be- 
ing a revision and recodification of 
the Federal Criminal Code, as it 
was found in the U. S. Code, 1940 
edition. These breakdowns of the 
separation of federal powers should 
comfort Dean Kinnane and others 
who think as he does. 

For my own old-fashioned part, I 
condemn such abdication by Con- 
gress of its legislative duties and 
powers and the destruction of the 
republic. It is time for lawyers to 
wake up, and make demands that 
Congress reclaim its abdicated pow- 
ers and duties. 


Harry S. BARGER 
Washington, D. C. 
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Activities of Sections 
' and Committees 


COMMITTEE ON 
ADMIRALTY AND 
MARITIME LAW 


# Big-time revival of lake, river and 
canal traffic is moving admiralty 
law from the nation’s coastal ports 
to every village and town on or near 
any navigable body of water. Ad- 
miralty lawyers are no longer clois- 
tered in ivory towers in New York, 
Philadelphia, New Orleans and San 
Francisco, but are in many places. 
Thus every lawyer is concerned with 
the “laws of the sea”’—a concern 
which the sea lawyers are bringing 
to the attention of all their brethren 
at the Bar. Marine lawyers, even if 
primarily devoted to the laws of the 
sea, also practice in common-law 
courts and are quite familiar with 
state and federal rules of general 
practice. However, the peculiar na- 
ture of admiralty litigation which is 
based on the constitutional grant 
(like patents and bankruptcy) re- 
quires special procedural rules. The 
900-member Maritime Law Asso- 
ciation has long been speaking to 
the rest of the Bar through the 
American Bar Association’s Admi- 
ralty Law Committee—and has often 
sought and obtained the help of the 
American Bar Association in im- 
proving the laws and rules necessary 
for the efficient administration of 
justice in the maritime field. The 
basic job of this Committee is to 
explain the “wet Bar” to the “dry 
Bar” and enlist the strong voice of 
the entire Association in speaking on 
behalf of better maritime procedures. 

The Maritime Law Association 
this year is chiefly interested in 
bringing about five changes in the 
General Admiralty Rules of Prac- 
tice in order to correct and adjust 
items which became maladjusted by 
the Act of 1948, revising Title 28 
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of the United States Code. This 
Committee has commended and rec- 
ommended those changes to the Bar. 

A longer range matter of rules is 
also under consideration, for it is 
thirty years since the last compre- 
hensive overhauling of the General 
Admiralty Rules. The great increase 
in the number of federal judicial 
officers makes it desirable to con- 
sider restating and rearranging the 
rules of admiralty practice, for the 
convenience both of the judges and 
the larger number of lawyers now 
engaged in the admiralty field. Such 
long-range reforms are being actively 
worked upon by this Committee 
with the Section of Judicial Admin- 
istration, but they have not been 
sufficiently formulated for presenta- 
tion at this time. However, the five 
reforms of the 1948 Act require im- 
mediate action. 

Notwithstanding the growing im- 
portance of maritime law there are 
and will be many lawyers who will 
not be personally affected by changes 
in these rules. Admiralty cases for ex- 
ample have thus far only appeared in 
some thirty of the eighty-five federal 
districts, and the great Bars of Okla- 
homa, Kansas and Nebraska—to 
name a few with little water traffic 
—may have relatively little personal 
contact with admiralty procedure. 
However, the improvement of all ad- 
jective law for the benefit of all 
lawyers and litigants is a concern of 
the entire Bar and merits action by 
the Association. 


COMMITTEE ON 
COMMUNICATIONS 


= Of interest to all lawyers active in 
the communications field is the ac- 
tion taken on April 14 by the Federal 
Communications Commission lifting 
the freeze on the authorization and 





construction of new television sta- 
tions which had been in effect since 
September 30, 1948. This order opens 
the way for the filing and processing 
of applications for television stations 
and it is estimated that there will be 
between 1000 and, 1500 applications 
filed for stations in the 1291 commu- 
nities throughout the United States, 
its territories and possessions. Proc- 
essing of applications will start July 
1, 1952, and the order sets up a table 
of priorities listing the order in 
which applications in the various 
communities will be processed. 

Seventy new UHF channels are 
added to the twelve VHF channels 
now in use and the new combined 
VHF-UHF assignment table supple- 
ments the old VHF assignment table 
which made available only about 
400 channels in 140 metropolitan 
areas. Assignments are also provided 
for noncommercial education use in 
242 communities. 

Also of interest is the fact that the 
House Interstate and Foreign Com- 
merce Committee has reported the 
Senate-passed McFarland bill which 
is an amendment to the Communica- 
tions Act. The House version differs 
somewhat from the bill as passed by 
the Senate but it is expected that 
the bill will receive action by the 
House during this term of Congress. 


COMMITTEE ON 
RETIREMENT BENEFIT 
FOR LAWYERS 


=" A hearing on the Keogh-Reed 
bills (H.R. 4371 and 4373) was held 
before the Ways and Means Commit- 
tee of the House of Representatives 
in Washington on May 13. These 
bills are aimed at removing the dis- 
crimination against professional men 
and self-employed persons in regard 
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to the establishment of private re- 
tirement plans, by permitting the 
postponement of income tax with 
respect to a portion of earned in- 
come paid to a restricted retirement 
fund, or as premiums under a re- 
stricted retirement annuity contract. 

Among the organizations who ap- 
peared in favor of the bills were the 
American Bankers Association, 
American Dental Association, Amer- 
ican Federation of Radio Artists, 
American Institute of Accountants, 
American Institute of Chemists, 
American Medical Association, As- 
sociation of the Bar of the City of 
New York, Association of Stock Ex- 
change Firms, Authors League of 
America, Inc., Investment Counsel 
Association of America, National 
Association of Life Underwriters, 
National Society of Professional En- 
gineers, New York State Bar Asso- 
ciation, Televison Authority, 
United Shareholders of America, 
and Coordinating Council of the 
5-County Medical Society. 

George Roberts, Chairman of the 
Special Committee of the American 
Bar Association on Retirement 
Benefits, was the first witness in favor 
of the bills. (See Goldstein, “Security 
for the Professions: A Plan for 
More Equitable Tax Treatment”, 37 
A.B.A.J. 409, June, 1951; and the 
summary of the Committee’s report 
to the House of Delegates at the New 
York Annual Meeting, 37 A.B.A.]. 
864, November, 1951). Mr. Roberts 
said in part: 

This legislation is in the interest of 
all professional men, whether lawyers, 
doctors, dentists, architects, engineers, 
accountants, or otherwise. It is in the 
interest of the self-employed, whether 
engaged in farming or in business or 
industry. It is in the interest of em- 
ployees who feel that they are not 
adequately covered by their present 
pension plans. The primary purpose 
is to help men to help themselves. 

* - * 

They only ask that the Government 
leave them enough out of their own 
earnings to take care of their own re- 
tirement and old age requirements 
and that of their families. They only 
ask that the Government not discrimi- 
nate in its legislation in favor of the 


officers and employees of corporations 
as It now does. 





I do not think it is necessary to 
produce for this committee evidence 
of how difficult it is for professional 
men and other self-employed to main- 
tain their standard of living in these 
days of high income taxes, much less 
to put aside any savings to provide 
against sickness, old age or catastro- 
phe. The problem exists even if in 
their most productive years their in- 
come is quite substantial. The surtax 
does not leave much, if any, for the 
lean years. .. . The professional man 
is, in this respect, much worse off than 
his friends and men of equal ability 
who are officers or employees of cor- 
porations, particularly big corpora- 
tions, or who are in a position to make 
capital gains. As you know, it is now 
practically universal in corporations 
of any size to have a pension plan 
which, in most cases, is a noncontribu- 
tory plan and which gives a substantial 
amount of security against old age and 
disability. Scarcely a month goes by 
but some young lawyer talks to me 
about the advisability of his abandon- 
ing the independent practice of law 
and joining a corporation, sometimes 
as a lawyer and sometimes as one of 
the corporation’s executives. The per- 
suasive argument is always the security 
afforded by the corporation’s pension 
plan. 

* * * 

Is it for the best interests of this 
country that legislation should be so 
framed that the professions and self- 
employment are not encouraged, but 
are discriminated against in favor of 
employment with corporations—the 
bigger, the better? I submit this is the 
exact opposite of what the country 
ought to do in its own interest. . 


COMMITTEE ON 
FACILITIES OF THE LAW 
LIBRARY OF CONGRESS 


= It seems appropriate to advise the 
members of our Association of what 
it is this Committee is trying to do 
and of what benefit the Law Li- 
brary of Congress is to our profession 
generally throughout the country. 
The Law Library is the largest 
legal library in the world, consisting 
of over 1,000,000 volumes on almost 
all known systems of law, both an- 
cient and modern. In addition to a 
most comprehensive collection on 
Anglo-American law, the Law Li- 
brary contains more than 300,000 
volumes on foreign law. It is con- 
stantly used by the Congress, all de- 
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partments of the Government, the 
federal courts, and it may be surpris- 
ing to many to learn that it is 
available to every lawyer in the 
United States. 

The Committee exists for the pur- 
pose of helping the Library to serve 
better the public interest. Each year 
members of the Committee meet 
with the Librarian of Congress and 
the Law Librarian to discuss their 
problems and inspect the facilities 
of the Library with a view to deter- 
mining what can be done to improve 
its service and what it can do to 
help. 

The Committee has appeared each 
year before appropriate committees 
of Congress in support of the Law 
Library’s budget because more mon- 
ey is needed to buy books, and more 
employees are needed to service the 
volumes they have. In 1950, the As- 
sociation passed a resolution propos- 
ing that there be established a Far 
Eastern Law Section in the Law Li- 
brary because the Association had 
found that the libraries of the coun- 
try are wholly inadequate to provide 
our Government and our profession 
with adequate information on the 
legal systems of the Far East, with 
which our Government is so vitally 
concerned. We are supporting the 
Library in its efforts to carry out 
this obligation, which it undertook 
at the request of our Association. 

But the members of the Associa- 
tion will be interested in knowing 
how.the facilities of the Law Library 
are available to them. 

If a lawyer in Kalamazoo has an 
intricate legal problem on which he 
wants the type of assistance which 
can be furnished by the greatest law 
library in the world, he can turn 
to the Law Library of Congress for 
legal information and can request a 
library in his locality to borrow for 
him any material which is not locally 
available. If the material requested 
falls in the category of rare books 
which are not circulated outside the 
Law Library, a lawyer may obtain, 
at a slight cost, microfilms or photo- 
stats for his personal use, or negative 
photostats with an official certifica- 
tion as to source for production in 
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court. The Law Library will also 
compile for him bibliographies on 
legal subjects. 

More and more lawyers through- 
out the country are finding it neces- 
sary to acquaint themselves with the 
laws of other lands. One lawyer may 
need to know about the rights of 
aliens to inherit and hold property 
in Japan, another to know about the 
patent laws of Belgium, another to 
know about the tax laws of Chile. 
In many such cases the only library 
that has the laws, decisions and legal 
treatises on his question is the Law 
Library of Congress. 

By appealing to the foreign law 
sections of the Law Library, such a 
lawyer may secure the benefit of the 
comprehensive index-digests main- 
tained there for the law of mid- 
European countries and the Latin 
American republics as well as the 
results of the research which has 
previously been conducted in the law 
of the British Commonwealth of 
Nations, the Latin American Re- 
publics, and other foreign countries 
in Europe and Asia. 

The Law Library has collected a 
second set of briefs in cases before 
the Supreme Court of the United 
States for the years 1931 to 1939 and 
1944 to 1948 which is available on 
interlibrary loan on the same terms 
as other law books. 

The legal service thus available 
can be of great value to members 
of the Bar generally; it is hoped that 
they will avail themselves of it. 


SECTION OF 
ADMINISTRATIVE LAW 


= A new committee was created in 
the Section of Administrative Law 
following the 1951 Annual Meeting 
to consider “suggestions made for 
improving the administrative proc- 
ess which would not take the form of 
amendments to the Administrative 
Procedure Act”. The committee is 
prepared to receive suggestions 
which might come from the outside 
as well as those which are expected to 
originate within the committee. It is 
contemplated that the suggestions 
might cover a wide variety of sub- 
jects. 
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An important function assigned to 
the committee relates to participa- 
tion in behalf of the American Bar 
Association, either directly or 
through the officers, Council or Na- 
tional Committee of the Section, in a 
proposed conference of representa- 
tives of the administrative agencies, 
if and when such a conference is 
called by the President in pursuance 
of recommendations made to the 
President by the Judicial Conference 
of the United States in September of 
1951. These recommendations grew 
out of the work of a committee of 
the Judicial Conference under the 
chairmanship of Judge E. Barrett 
Prettyman. One phase of Judge 
Prettyman’s report calls for a con- 
ference among administrative agen- 
cies of the Government to conduct a 
study of procedures. The Commit- 
tee’s original recommendation called 
for representation limited to admin- 
istrative agencies. However, follow- 
ing representations by the Section of 
Administrative Law to Judge Pretty- 
man and members of his advisory 
committee, that recommendation was 
modified and the inclusion of repre- 
sentatives of the Bar was recom- 
mended to the President by the Ju- 
dicial Conference. 

Although the proposed conference 
has not as yet been called by the 
President, the committee recom- 
mends that preparations be made for 
participation if and when such a 
conference is scheduled. Chairman 
Robert M. Benjamin, of the newly 
created Committee on Improvement 
of Administrative Procedures, has 
therefore urged that suggestions suit- 
able for the consideration of the con- 
ference be promptly transmitted to 
him. 

It is felt that the feasibility and 
desirability of uniform rules of pro- 
cedure for administrative agencies 
will be an appropriate subject for 
examination by the proposed con- 
ference, and the Committee is con- 
sidering also alternative means of 
dealing with this question if the pro- 
posed conference is not held. 

Closely related is the question of 
reviving the proposal of the Attor- 
ney General’s Committee on Admin- 


istrative Procedure for the creation 
of an Office of Federal Administra- 
tive Procedure. 


The Committee will welcome sug- 
gestions from the Bar generally con- 
cerning subject-matter which falls 
within the scope of its authorization. 


SECTION OF 
INSURANCE LAW 


# The Section of Insurance Law of 
the American Bar Association will 
present a panel on trial tactics at 
the San Francisco Meeting this year, 
following the pattern of the very suc- 
cessful panel in New York City last 
September. The panel this year will 
be on the subject, “Expert Testi- 
mony in Insurance Cases”, and the 
particular divisions of this subject to 
be discussed will be: (1) “The Func- 
tion of Expert Testimony”, (2) “The 
Medical Expert: Qualifications, Prep- 
aration and Presentation”, (3) “The 
Scientific Expert: Qualification, Prep- 
aration and Presentation”, (4) “Cross- 
Examination of Experts”, and (5) 
“Suggestions for Controlling the 
Abuses of Expert Testimony”. 

The panel meeting will be held 
the morning of September 17, at the 
Fairmont Hotel. The following lead- 
ing trial lawyers have consented 
to serve on the panel: E. D. Bron- 
son, of San Francisco; Wayne Stich- 
ter, of Toledo; Abe R. Peterson, of 
Chicago; and Wayne Ely, of St. Louis. 
The moderator has not yet been 
selected, and there is one place still 
to fill among the panel members. 

Lawyers with whom the matter 
has been discussed have evidenced 
a great interest in a panel on the 
subject of an expert witness. Trial 
lawyers as a whole recognize the 
present weaknesses in the law on this 
subject, and, generally speaking, the 
lack of understanding on the part 
of the average trial lawyer of the 
rules which govern the presentation 
of this testimony. It should be a most 
informative and profitable panel. 


SECTION OF 
JUDICIAL ADMINISTRATION 


= Early returns from the pretrial 
questionnaire sent out by the Section 
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of Judicial Administration are en- 
couraging. There is no doubt that 
the use of the pretrial conference is 
growing. This common sense ap- 
proach to simplifying and expedit- 
ing legal procedure has received 
official recognition by rule or statute 
covering its use in the state courts in 
half a dozen states in the last two 
years, bringing to over thirty the 
number of states where official pro- 
vision for its use has been made. In 
Louisiana, an act of the legislature 
authorized its use in 1950. In Minne- 
sota new rules of practice effective 
January 1, 1952, provided for it, and 
in Wyoming the Supreme Court 
under its rule-making power has pro- 
mulgated a pretrial rule. The Vir- 
ginia rule is now two years old. In 
Vermont at a meeting of superior 
court judges held in January, 1952, 
a policy was adopted for its more ex- 
tensive use at the instance of the 
court in all jury cases. The code un- 
der preparation in Kentucky for 
promulgation by the Court of Ap- 
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brary Company of Philadelphia Bar 
Association. But Marshall was des- 
tined for a place among the small 
number of personalities who appear 
to have changed the course of his- 
tory. He would arrest the disintegra- 
tion of the Court, give new vitality 
to that anemic institution and, 
through it, to the Constitution it- 
self. But no one at that time—abso- 
lutely no one that I can find—had 
even a faint premonition of the im- 
portance which the advent of Mar- 
shall held for the Nation and the 
Bar. It is likely that at the first meet- 
ing of the Library Company, its 


peals will contain a pretrial pro- 
vision. Considerable gains in the 
use of the procedure are further re- 
ported from North Carolina, Okla- 
homa and Utah. In California, the 
judicial council is causing an experi- 
ment in the use of pretrial procedure 
to be conducted in one county in the 
interior of the state, with salutary 
results. Almost all federal courts em- 
ploy Rule 16 on occasion, and per- 
haps a majority use pretrial very 
liberally. 

The Pretrial Committee of the 
Section will submit a full report at 
San Francisco and a pretrial demon- 
stration is now being arranged for 
that meeting. 


SECTION OF 
PUBLIC UTILITY LAW 


= “Depreciation Practices and In- 
flation” and “The Regulatory Lag” 
will be discussed by panels of quali- 
fied experts at the respective morn- 
ing and afternoon sessions of the 


founders noticed that the Marshall 
Court had just issued a rule to show 
cause why a writ of mandamus 
should not be granted to require 
James Madison, Secretary of State, 
to deliver certain rather unimport- 
ant presidential commissions to Wil- 
liam Marbury, and others. But could 
any magic have forecast the shape of 
its decision or the impact it would 
have on the Nation’s life and law? 
If they could have pierced the veil 
that separates man from his future, 
they would have seen that a rapid 
succession of Marshall judgments 
would lay deep and solid founda- 
tions for an American constitutional 
law—a law so thoroughly original, as 
Mr. Warren reminds us, that in five 
great opinions Marshall did not cite 
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meeting of the Section of Public 
Utility Law to be held in San Fran- 
cisco’s Palace Hotel on Tuesday, 
September 16, 1952. Points of view 
of both “regulated” and “regulators” 
will be represented at these sessions 
and the resulting discussion is ex- 
pected to be brisk and animated. 

The Section’s first session, to be 
held the afternoon of Monday, Sep- 
tember 15, will be devoted to the 
presentation and discussion of the 
report of the Standing Committee on 
current developments in public util- 
ity law. Julian de Bruyn Kops, of 
Toledo, Chairman of the Standing 
Committee will be joined by four 
public utility lawyers who specialize 
particularly in the electric and gas, 
railroad, communications and avia- 
tion fields. 

These announcements were made 
following a well-attended meeting of 
the Council of the Section held at 
the Greenbrier, White Sulphur 
Springs, West Virginia, on May 2 
and 3, 1952. 


a single precedent.!? 

A ferment and awakening was to 
bestir the whole American profes- 
sion to its depths and it would re- 
spond with a burst of creative energy. 
While public law was being made in 
the high Federal Court, private law 
in the state courts would undergo a 
process of naturalization. James 
Kent would soon become New York’s 
Chancellor and, in a long series of 
judgments, would mold an American 
equity jurisprudence. Then his Com- 
mentaries on American Law would 
effectively establish the intellectual 
independence of the American legal 
profession. 

In 1801, at Salem, Massachusetts, 





12. Warren, History of the American Bar 403. 
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a young man was admitted to the 
Bar who in only ten years would be- 
come Mr. Justice Story and, in the 
1830's, would bring forth Commen- 
taries on the Constitution and a se- 
ries of pioneering texts on such 
varied subjects as bailments, conflict 
of laws, equity, agency, partnership, 
bills of exchange and promissory 
notes. Before the Nation was torn by 
the Civil War, American pens em- 
bodied an American jurisprudence 
in law books worthy of the best tra- 
ditions of the Old World. The Amer- 
ican lawyer could find texts to guide 
his arguments and his counsel, the 
critical faculties of scholars were 
given impetus, the deliberations of 
judges were supplied materials in 
aid of discriminating judgment. Our 
profession had really found itself and 
so swift would be its ascendancy that 
men present at the founding of the 
Library Company in 1802 would live 
to read the Comte de Tocqueville’s 
famous observation that the only real 
aristocracy in America was the law- 
yers. 

But, because these men were inno- 
vators, let us not be under the delu- 
sion that they did not value the 
learning of other generations or the 
experience of other societies or be- 
lieved themselves able to extempo- 
rize a rational scheme of law by mere 
overturn of the past. On the con- 
trary, they went to the far-away and 
the long-ago for learning in any 
tongue that would contribute to 
their great task of giving shape to the 
legal structure of the New World. 
The period was characterized by 
speculation on the nature and sources 
of law and comparison of the practi- 
cal merits and defects of all legal sys- 
tems that had theretofore prevailed. 
It is not without significance that the 
most constructive was also the least 
intellectually isolationist period of 
our legal history. 


It often is suggested that reception 
of the common law of England in 
the United States was almost auto- 
matic, unquestioned and inevitable. 
Among the learned and professional 
classes it surely had a preference, be- 
cause its philosophy, method and 
tongue were most familiar. Also, it 
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had been somewhat popularized be- 
cause many, led by those educated in 
the Temples, had justified their re- 
sistance to George III by principles 
of English law drawn from Magna 
Charta, the Petition of Right and the 
Act of Settlement. They were sup- 
ported by British friends of the Col- 
onies, such as Chatham, Burke and 
Fox, who asserted that rights under 
English law were being violated by 
the King and his ministers. ‘Those 
educated in it were naturally tena- 
cious in adhering to the common 
law, and this identification of it with 
American liberties helped powerful- 
ly with its popular acceptance. 

But the common law had severe 
critics both here and in England who 
said it was feudal and aristocratic, 
rigid and subtle. Even those who 
urged that it be received as the 
groundwork of our law were obliged 
to admit that its particular rules 
would require many adaptations. 

Dean Pound has suggested that 
our common law had to encounter 
and overcome four separate and se- 
rious dangers and that “very little 
would have sufficed more than once 
to turn the current of our law in a 
wholly different direction”. One of 
these, “the danger of a debasement 
of the law through an untrained ju- 
diciary”, I have already pointed out. 
The others are “danger of a recep- 
tion of French law”, “danger of a 
premature and crude codification 
during the legislative reform move- 
ment”, and “danger of loss of unity 
and of rise of separate local sys- 
tems”’.18 

Certainly hostility, at least tem- 
porarily, toward England and things 
English was a legacy of the Revolu- 
tion. Pennsylvania was among the 
three states to legislate against cita- 
tion of English decisions in the 
courts. Some judges refused to listen 
to them. A powerful pro-French 
party came to power in the Nation 
and its leaders were among the most 
severe critics of the common law. 
The civil law of France had a foot- 
hold within the country after the 
Louisiana Purchase and Roman- 
Dutch law had some vestigial stand- 
ing in New York.!* One can hardly 


fail to be impressed with the fre- 
quency and ease with which early 
judges and writers such as Kent and 
Story consulted and cited civil-law 
sources, often in the foreign tongue. 
If they were not bound, at least they 
were often convinced by analogies 
and principles drawn from Rome's 
great gift of law as received and ap- 
plied, especially by the French and 
the Dutch. Pound believes the dan- 
ger of reception of civil law passed 
largely because it was so little avail- 
able in our own tongue and we are 
not favorably disposed to unfamiliar 
language literature. 

Codification has an illusory simpli- 
city which appeals to laymen. It was 
early and vigorously advocated in 
this country, and with strengthened 
support after the promulgation of 
Code Napoleon. Had not Story and 
Kent rescued the common law from 
the hapless chaos in which the Revo- 
lution left it, a codification might 
have been attempted. The condition 
of the times makes us shudder at the 
thought. By the time Bentham’s 
thunderings began to be effective 
here and the Field movement for 
codification came to pass, the com- 
mon law had been given shape and 
foundation to stand upon its merits. 

The danger of localism which 
would spawn conflicting varieties 
of common law was certainly very 
real and never passed entirely. Fear 
of it, no doubt, was one of the pres- 
sures which consciously or uncon- 
sciously led the United States Su- 
preme Court to undertake an inde- 
pendent formulation of common law 
in such cases as Swift v. Tyson. But 
its interventions were too sporadic to 
exert a very sustained or useful in- 
fluence for uniformity, and all at- 
tempt to do so has been abandoned 
in our time. Meanwhile, other uni- 
fying forces, such as the American 
Law Institute Restatements and the 
work of the Commissions on Uni- 





13. Pound, "The Place of Judge Story in the 
Making of American Law'’. 7 Proceedings of Cam- 
bridge Historical Society, 1914. 

14. For Roman-Dutch influence on New York 
Law, see Judge Daly's Introduction, 1 E. D. Smith's 
Reports (New York Common Pleas). Dunham v. 
Williams, 37 N. Y. 251, 253; Van Giessen v. 
Bridgford, 83 N. Y. 348, 356; Smith v. Rentz, 131 
N. Y. 169, 175. 
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form Laws, have probably guided us 
safely past the worst dangers of pa- 
rochialism. 


Sharp difference of professional 
opinion must have existed among 
your founders, as it has since, about 
the degree of freedom with which 
courts might depart from the com- 
mon law of England and to what 
source they should look for doctrines 
to replace or reshape it. Even the 
most uncompromising champions of 
common law did not let it limit 
their horizons. Civil law, canon law, 
the world’s great legacy of Hebraic 
legal thought made familiar by the 
King James version of the Bible, 
were all brought to bear upon the 
law’s evolution. 

Then, of course, there was a very 
extensive acceptance of the doctrines 
of natural law. It had scholarly and 
persuasive support from books im- 
ported from Continental Europe, 
such as those of Grotius and Vattel. 
The forefathers invoked the law of 
nature and of nature’s God to legit- 
imatize the Revolution and gave it 
political sanction in the Declaration 
of Independence. Its eloquent Vir- 
ginian draftsman and his followers 
taught that there is a natural right- 
ness which gives validity and vitality 
to law, just as there is a natural 
wrongness which can be so flagrant 
as to invalidate the commands of 
those who happen temporarily to be 
in power. Whatever may be thought 
of it as law, the appeal to laws of 
nature has proved to be a superb 
revolutionary weapon. Certainly it 
encouraged and provided rationale 
for judges to make departures from 
the common law and to resort to 
a rule of reason in interpreting stat- 
utes and Constitutions. 


The American legal profession 
owes much to those who in the post- 
Revolutionary era established the 
credit of the profession and of the 
common law. What has been of most 
permanent importance to the lawyer 
is not substantive doctrine but the 
common-law method and habit of 
thought which leaves a large meas- 
ure of discretion to judges and gives 
intellectual satisfaction to the advo- 
cate. The customs of civil-code coun- 
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tries do not develop a Bench or Bar 
of comparable prestige, creativeness 
or independence. Their judicial de- 
cisions, confined more strictly to 
applying the letter of positive law, 
are less constructive, the narrowness 
of choice leaves little scope for legal 
reasoning. Judgments decide only 
the instant litigation and carry little 
weight as precedents. Court opinions 
rarely bear the name of the writer, 
dissents often are not permitted, and 
the judicial post offers less incentive 
to originality in the judge. The word 
of authority is the law and it is not 
to be modified by reason. The judi- 
ciary often is a separate profession 
trained specially for the task of judg- 
ing. The trial is an inquiry con- 
ducted largely by the judge rather 
than by lawyers. The consequence is 
that the legal profession on the Con- 
tinent, in spite of its high level of 
ability, does not exert such influence 
on the evolution of law as it does in 
common-law countries, where the ad- 
versary system challenges the orig- 
inality of the advocate and rewards 
his resourcefulness by crediting him 
with a leading case. 

While evolution of the law is 
marked by judges’ opinions and de- 
cisions, it would be difficult to ex- 
aggerate the contribution of the 
advocate to the common-law judicial 
process. This is true of his own case, 
and it is true of the law. The lawyer 
is the source of constructive con- 


tentions; it is he who sees the effect 
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of legal doctrine on the lives and 
affairs of men, and he must see that 
issues are properly raised and ade- 
quately supported to provide the 
basis for an important judicial de- 
cision. Advancement of the law is 
a joint responsibility of judge and 
advocate. Let us remember, when we 
complain of the uncertainties of 
judge-made law, that it is this very 
feature of our system which has made 
a strong, resourceful and influential 
Bar. The general level of competence 
and prestige of the American Bench 
is inseparable from that of the Amer- 
ican Bar. 

In the United States we have put 
a burden upon the techniques of the 
common law which they were not 
evolved to carry. In extending the 
litigation process to constitutional 
issues, we made it grapple with prob- 
lems which in England and in civil- 
law countries are regarded as politi- 
cal ones and, hence, not within the 
province of the judiciary. The temp- 
tation here always is strong for 
judges to reach into political realms 
beyond their competence. It is chiefly 
in such matters that grievous mis- 
takes have been made. Of course, 
no legal philosophy or custom can 
make sure that we will never depart 
from the true course. But we may 
find reassurance in reminding our- 
selves that, whatever its other defects, 
the influence and teaching of the 
common-law system do not lead to- 
ward the one mistake which, once 
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made, cannot be cured—that of sanc- 
tioning the rise of an authoritarian 
government. 

The abundant opportunity for 
constructive talents which faced the 
lawyers of a century and a half ago 
does not seem likely to come again 
in our time. But the evolution of 
American law is not finished—it 
never will be. Your founders per- 
formed their task in a lull between 
feudalism and industrialism. The 
changing times are forcing our so- 
ciety to reshape old doctrine and to 
enter upon whole new fields of legal 
endeavor. The law, in our time, has 
taken on adjustments and regula- 
tions of matters formerly thought 
outside its domain. 

The law intervenes in trade and 
commerce to enforce fair dealing 


A Responsible Presidency 
(Continued from page 554) 
place him with somebody having 
the full confidence of Congress. 
The Vice President might be re- 
tained, with the scope of his office 
somewhat limited from what it is 
at the present time. He would serve 
as a successor to the President only 
until another could be duly chosen 
by Congress, but he would retain 
his present duties as presiding officer 
of the Senate. 
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and commercial morality that once 
was optional with individuals. It 
prescribes rules for hiring and dis- 
missal, for buying and selling, for 
liability without fault, and an ex- 
panding doctrine of actionable 
wrongs. Its powers are more and 
more applied through administrative 
agencies, and the reconciliation of 
the administrative and judicial proc- 
esses taxes the ingenuity of lawyers. 
Only criminal law and procedure 
seem to stand still—the disgrace of 
our society, the shame of our profes- 
sion. 

Some of these changes that lie 
ahead of us are not much less funda- 
mental than the changes that faced 
the Bar of 1802. They throw upon 
the legal profession creative tasks of 
the same delicacy, if not of the same 


A possible draft, showing how eas- 
ily these various problems could be 
handled is set forth in the footnote.* 
The details might well be handled 
differently, but a rough draft is pre- 
sented to show they offer no prob- 
lems of any great difficulty. 

All sorts of gruesome possibilities 
have been considered in the event 
that active warfare should some time 
be carried on within the continental 
limits of the United States. One of 
these possibilities that should not 


magnitude. But how greatly im- 
proved are our facilities and how 
expanded our resources in aid of 
legal craftsmanship. Perhaps they 
have reached the point of diminish- 
ing returns and reliance upon them 


tends to impede _ constructive 
thought. Bold, clear and scholarly 
minds at the Bar, receptive, studious 
and intellectually honest ones on the 
Bench, must carry on the tradition 
to which your Association has been 
dedicated this one and a half cen- 
turies. English-speaking lawyers 
throughout the world draw inspira- 
tion and guidance from the renais- 
sance signified by the founding of the 
Law Library Company of Philadel- 
phia. Those were, indeed, days of the 
genesis—the genesis of an American 
legal profession. 


be overlooked in the grim planning 
would be casualties to the President, 
Vice President and others in the 
statutory line of succession to the 
Presidency. Members of the Cabinet 
are not chosen with any view to what 
is presumed to be the remote contin- 
gency of their succeeding to the pres- 
idential office. But it is easy to see 
the calamity that is inherently pos- 
sible in suddenly pushing to the top 
a man chosen only for his ability to 
head a department. 





*ARTICLE— 

Section 1. The executive power shall be vested 
in a President of the United States of America. He 
shall hold his office during the term of four years 
and, together with the Vice President, chosen for 
the same term, be elected as follows: 

The members of the Senate and House of Repre- 
sentatives shall meet in joint session for the pur- 
pose of electing a President and Vice President on 
the sixth day of January immediately following a 
general election of members of the Senate and the 
House of Representatives. If said date shall fall on 
a Sunday, they shall meet on the day following. 
Balloting shall first be for the office of President, 
and each member of the Senate and House of 
Representatives shall be entitled to one vote. 
élection shall be by a majority vote of said 
members casting their ballots. 

Immediately after the election of a President the 
members of the Senate and House of Representa- 
tives shall elect a Vice President in the same man- 
ner. No person constitutionally ineligible for the 
office of President shall be eligible for that of Vice 
President. The Vice President shall preside over the 
Senate and shall act as President in case of the 
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death or resignation of the President until a suc- 
cessor shall be elected in the manner prescribed 
in this article. 

The office of President may be vacated by a 
joint resolution of the Senate and the House of 
Representatives, in which two-thirds of the mem- 
bers of each House shall concur. The President 
may resign at any time he believes such resig- 
nation to be in the public interest. Upon the va- 
cation of such office, a successor for the balance 
of the term shall be elected in a joint session of 
the Senate and House of Representatives in the 
manner aforesaid, meeting at such date as the 
said houses shall by joint resolution determine. If 
Congress shall not be in session at the time a va- 
cancy occurs, it shall be the duty of the Vice 
President to call them into session not later than 
fifteen nor more than thirty days after such va- 
cancy occurs. 

The terms of the President and Vice President 
shall end at noon on the twentieth day of Jan- 
vary, following a general congressional election. 
A President or Vice President shall hold office 
until his successor is qualified. 

The Congress may by law further provide for 





the case of the death of the President or Vice 
President, the person succeeding to office in said 
manner to act only until a successor is duly 
elected. 

The President shall, at stated times, receive for 
his services a compensation, which shall neither 
be increased nor diminished during the period 
for which he shall have been elected, and he shall 
not receive within that period any other emolu- 
ment from the United States, or any of them. 

Section 2. The regular terms of office of Repre- 
sentatives hereafter elected shall be for four years, 
said terms to coincide with the term of office of 
the President. 

Section 3. Paragraphs 1, 2, and 4 of Section 1, 
Article Il of the Constitution, the twelfth article 
of amendment to the Constitution, and Section 4 
of the twentieth article of amendment to the Con- 
stitution are hereby repealed. 

Section 4. This article shall be inoperative 
unless it shall have been ratified as an amendment 
to the Constitution by Conventions in the several 
states as provided in the Constitution, within seven 
years from the date of its submission to the States 
by the Congress. 
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Even without a war, the ever- 
present possibility of assassination 
creates an untoward hazard in a 
system that offers no freedom in the 
choice of a successor, but only a 
rigidly predetermined line of succes- 
sion. The possibility of creating a 
governmental crisis in itself adds to 
the incentive for violence and in- 
creases the personal danger to the 
President. 

Another possibility, not at all re- 
mote, would be that another power 
might choose as a time for aggression 
the period between the election and 
the inauguration of a new President. 
This is far from fantasy. It could 
well be argued that the Civil War 
might have been averted had there 
been no such period of indecision 
between the administrations of 
Presidents Buchanan and Lincoln, at 
which time the secessionists took ad- 
vantage of the situation to withdraw 
from the Union. If there had then 
been in office a President with power 
to act decisively, as Andrew Jackson 
under similar circumstances had 
acted thirty years earlier, our history 
might have been written differently. 

An ability to take advantage of 
internal weaknesses in the timing of 
any aggressive move is a character- 
istic of modern warfare. We can be 
sure that any potential enemy would 
be aware of the advantages of strik- 
ing while our governmental proc- 
esses were in a state of partial pa- 
ralysis. It is equally clear that if we 
eliminated such a potential weakness 
we might at the same time reduce 
the invitation to attack. In the mean- 
time, it would be wise if both polit- 
ical parties made it clear that they 
would act as one in the event of such 
a crisis occurring between an election 
and inauguration. 

The problem is much the same 
when there is no outside threat. Busi- 
nessmen traditionally dread an elec- 
tion year because the prospect of 
cumbersome change is upsetting to 
business calculations. The memory 
of the period of economic stagnation 
from November, 1932, to March, 
1933, is still vivid. It is the old prob- 
lem of “changing horses in the 


middle of the stream”. The system 
needs alteration for two reasons: One 
is that we should be able at any time 
to change horses; the other is that 
there should never be any vested 
interest in keeping us in the middle 
of the stream. 


A Rational System Would Help 
To Solve the Problem of Leadership 


A democracy should be stronger and 
more stable than any other form of 
government, by providing a broad 
choice for leadership, an opportu- 
nity for quick and peaceful change 
without loss of time or continuity in 
fundamental policies, and by making 
it possible for a large number of in- 
telligent minds to share in the mak- 
ing of important decisions. The pos- 
sibilities in a dictatorship are more 
limited. Leadership there is re- 
stricted to those who can seize power 
by violence. Any further change is 
dependent upon more violence and 
such governments often tend to stag- 
nate after a period of years. A per- 
sonal dictatorship puts too great a 
strain on the individual, which often 
results in some quixotic decisions. 
In our case the possible advantages 
inherent in a democratic form of 
government can give us little source 
of satisfaction, because we do not 
take advantage of them. Our system 
of party conventions, followed by 
vast popular demonstrations and a 
general election, is not calculated 
to bring about a rational selection 
from the ablest »::nds the country 
has to offer. Even in the event of 
success in the initial choice, the 
system puts too great a strain on the 
individual to be sustained effectively. 
A candidate’s enormous tasks before 
election have already been touched 
upon. After he is elected he must 
not only be a President, he must de- 
vote a large portion of his time to 
patronage questions in order to 
maintain his personal political pow- 
er. If he loses this he loses his ca- 
pacity to be effective. Patronage 


must be dispensed with an eye to 
obtaining what he wants from an in- 
dependent Congress. To retain his 
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hold on the public, he must retain 
his political glamour by thinking 
up new and glittering proposals, 
holding press conferences, making 
speeches, and the like. Lastly, he 
does the job intended for him by the 
Constitution—administers the laws, 
appoints officers and supervises our 
foreign affairs. Merely to outline his 
duties is to state the impossibility of 
their efficient performance. 

Because he is not the choice of 
the members of Congress, it is diffi- 
cult for him to ask and get the kind 
of advice and co-operation that 
would be his if he were their own 
selection. Instead he must make 
titanic one-man decisions that may 
carry the fate of the nation one way 
or the other. He is tied to his job by 
a fixed tenure, with no possibility 
of replacement by anything more 
than a substitute. No reason of age 
or ill health except the most com- 
pelling would justify his quitting 
office. In sum, our system has none 
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of the advantages in the choice of a 
Chief Executive that a democracy 
should have over a dictatorship. 

How much simpler the duties 
would be if the President were 
chosen directly by Congress. Then 
he would not have to seek office, in 
itself an undignified procedure 
which opens to calumny his entire 
past. He would still have to formu- 
late a legislative policy but, being 
the choice of Congress, he could 
much more effectively do this and 
secure its enactment because he 
would be acting as a co-ordinating 
rather than an independent force. 
Since his continuance in office would 
be dependent upon getting the job 
done to the satisfaction of the legis- 
lators, he could do it modestly and 
unobtrusively, without false prom- 
ises of things he might know to be 
unattainable. 

Such a President could secure 
economy in a measure now utterly 
impossible. He would not have to 
build up his own machine, because 
his strength would be drawn from 
Congress. The responsibility for 
sound fiscal planning would then be 
squarely on the shoulders of Con- 
gress. They would no doubt seek to 
name a man who would be respon- 
sive to public opinion but who 
would be able to withstand the pres- 
sure of particular groups. 

The President would be a better 
leader because the “chain of com- 
mand” would be clearly defined. His 
responsibility would be to Congress, 
which would in turn be answerable 
to the electorate. We would not ex- 
pect leadership from a general who 
was plagued with an independent 
staff, or from the head of a corpora- 
tion who was not chosen by its board 
of directors. In our most efficient 
form of city government, the council- 
manager form, we recognize the 
need for the legislative body’s choos- 
ing and controlling the administra- 
tor of its policies. Yet we disregard 
this need and cling to an impossible 
state of affairs in choosing someone 
to fill the highest office of the Re- 
public. 

An example of the kind of govern- 
ment we might have if we were to 
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abandon the fallacy of an independ- 
ent executive is to be found in the 
Swiss government. A hundred years 
ago the people of Switzerland drew 
their Constitution, using ours as a 
pattern. However, they saw the lack 
of logic in having a_ separately 
elected executive and provided that 
theirs should be chosen by the legis- 
lature. In spite of their racially di- 
verse elements, they have a govern- 
ment that operates smoothly, effi- 
ciently, and without the fanfare of 
extreme partisanship. They succeed, 
year in and year out, in living within 
their income, maintaining peace, in- 
creasing prosperity. Their stability 
can be largely attributed to their 
truly democratic, but efficient, form 
of government and the continuing 
patriotism that such a system en- 
genders. 

We could have the same thing 
here on a larger scale. By vesting 
full power and responsibility for effi- 
cient government in our elected 
representatives in the House and the 
Senate, we would attract the best and 
most talented individuals in a na- 
tion gifted for organization. Indirec- 
tion and_ intellectual dishonesty 
would no longer be political assets, 
because power and _ responsibility 
would be combined. The ability to 
get results, not to hurl charges or 
to make promises would tend to be- 
come the determining factor for con- 
tinuance in office. 

The choice of a President would 
be broadened to take into considera- 
tion all the best qualified leadership 
in the entire country. It would in- 
clude the members of Congress 
itself, which would be an added in- 
centive to seeking membership and a 
stimulus for honest accomplishment 
after it had been gained. In this 
kind of atmosphere, it could reason- 
ably be anticipated that the more 
virulent aspects of extreme partisan- 
ship would be diminished. 

It is not intended to be suggested 
that Utopia can be the result of any 
form of government or any change in 
government, but a dispassionate ap- 
praisal of the causes of some of our 
political maladies suggests they can 
be greatly ameliorated by attacking 





the cause. The example has already 
been given how the political ma- 
chines in the larger cities and states 
fatten from their influential voice 
in the party conventions and their 
importance in the swinging of a 
pivotal state in a close election. If 
they were no longer able to exercise 
such disproportionate influence in 
affecting a _ presidential election, 
there would be no occasion for the 
lavish dispensation of patronage and 
favors that they now control. A good 
reducing diet might bring them 
down to a size that the citizens of 
their respective communities could 
handle. 

It is impossible to appraise the 
full effect of any change that would 
promote order and responsibility in 
our methods of government. Every 
man has a natural urge for love of 
country that is akin to his love of 
home. We can satisfy this with a 
country that inspires pride, or we 
can frustrate it and see natural sel- 
fishness and materialism fill the void. 
Even the countries with governments 
which we criticise would seem to 
have been more effective than we 
have in taking advantage of this 
urge and harnessing it to their pur- 
poses. 

If the change suggested in our 
Constitution were successful in 
bringing a greater degree of order 
to our governmental processes, this 
would be a long step toward restora- 
tion of patriotism as a_ national 
characteristic in peace, as well as in 
war. In fact, it was the plan origin- 
ally contemplated and unfortunately 
discarded by the Constitutional Con- 
vention. It does not destroy what is 
known as the “system of checks and 
balances”, except to remove the one 
feature that has proved to be dis- 
ruptive to efficient functioning of 
the whole. In an age when unprec- 
edented perils, both internal and 
external, threaten our stability, it 
offers a way of meeting any contin- 
gency that may arise by the unfet- 
tered choice of the most competent 
leadership available in a great and 
free nation. If we have that, we can 
face with confidence any problems 
that the future has to offer. 
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(Continued from page 560) 


tuted, 7.e., a system of continuous 
operation, staggering throughout the 
year such rest periods as are neces- 
sary to the health of officials and 
employees. Certainly, the legal pro- 
fession, judges and lawyers together, 
is under obligation to give considera- 
tion to remedying each of the pos- 
sible causes of delay above men- 
tioned. 

But the major cause of delay in 
the federal courts is the case load rel- 
ative to the number of judges avail- 
able: The population of the United 
States in 1900 was 75,994,575. In 1950 
this had increased to 150,697,361. In 
1900, there were 13,255 civil and 
14,788 criminal cases commenced in 
the United States district and circuit 
courts, excluding the courts in the 
Indian Territory, a total of 28,043 
cases; there were 101 judges (district 
and circuit), and the case load per 
judge was 278. In 1920, 22,109 civil 
cases and 55,587 criminal cases were 
commenced in the district courts, a 
total of 77,696 cases; there were 112 
judges, and the case load per judge 
was 693. In 1940, 34,734 civil cases 
and 33,401 criminal cases were com- 
menced, a total of 68,135 cases; there 
were 196 judges, and the case load 
per judge was 348. In 1951, 51,600 
civil cases and 38,670 criminal cases 
were commenced, a total of 90,270 
cases; there were 224 judges, and the 
case load per judge was 403. 

In the United States Courts of Ap- 
peals, in the year 1900, 1,093 appeals 
were docketed; there were 28 judges 
with a case load of 39 per judge. In 
1920, 1,523 appeals were docketed; 
there were 32 judges with a case load 
of 48 per judge. In 1940, 3,446 ap- 
peals were docketed; there were 37 
judges with a case load of 60 per 
judge. In 1951, 2,982 appeals were 
docketed; there were 65 judges with 
a case load of 46 per judge. 

The total number of cases filed in 
the district courts in 1951, 90,270, 
and the number of district judges, 
224, contrasts strikingly with the to- 
tal cases in 1900, 28,043, and 101 
judges, as does the comparative case 





load per judge—403 as against 278. 
The number of cases increased over 
threefold but the number of judges 
has only a little more than doubled. 

Speaking in terms of particular 
districts and of the fiscal year 1951: 
In the Southern District of New 
York, 4,946 civil cases and 940 crim- 
inal cases, a total of 5,886 cases, were 
commenced. There were 16 district 
judges; the case load per judge was 
368. In the District of Columbia, 
8,009 civil cases and 1,810 criminal 
cases were filed, a total of 9,819 cases. 
There were 15 district judges; the 
case load per judge was 655. In the 
Eastern District of California, 1,245 
civil cases and 418 criminal cases 
were filed, a total of 1,663 cases. 
There were 7 district judges; the 
case load per judge was 238. In the 
Southern District of California, 1,- 
575 civil cases were filed and 1,806 
criminal cases, a total of 3,381 cases. 
There were 10 district judges; the 
case load per judge was 338. In the 
District of Maryland, 442 civil cases 
were filed and 266 criminal cases, a 
total of 708 cases. There were 2 dis- 
trict judges; the case load per judge 
was 354. 


Bench and Bar 
Must Deal with Problem 


Obviously, the federal courts, in view 
of the foregoing figures, are attempt- 
ing to bail out an ocean of cases 
with a spoon of judges. No military 
commander is justified in entering 
a battle outnumbered by the enemy 
if he can obtain more troops. It is 
his duty to seek reinforcements from 
those authorized to provide them. 
Since 1939, 11 additional permanent 
federal circuit judgeships have been 
created, 26 additional permanent 
district judgeships and 16 additional, 
but temporary, district judgeships, 7 
of which expired, a total of 53 judge- 
ships of all classes. This is approxi- 
mately a 19 per cent increase in the 
number of district judgeships. But 
between 1940 and 1951 there was a 
32 per cent increase in the case load 
of the federal district courts. 

Since the major cause of delay 
in the disposition of cases in the 
federal courts is, as the foregoing 
figures show, an insufficient number 
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of judges to deal with the case load, 
the major cure must obviously be a 
substantial increase in the size of the 
judiciary. Minor additions will not 
solve the problem. The Judicial Con- 
ference in September, 1951, recom- 
mended to the Congress the creation 
of three additional circuit judgeships, 
one in the Fifth Circuit and two in 
the Ninth; twelve additional perma- 
nent district judgeships, one each in 
Alaska, Colorado, Delaware, Florida, 
Indiana, Ohio, Pennsylvania, Texas 
and Wisconsin; and three in New 
York; and four additional temporary 
district judgeships (the first vacancy 
occurring in the office of district 
judge in the affected district not to 
be filled), one each in Arizona and 
Tennessee, and two in New York. 
If this recommendation is given 
legislative effect, a step in advance 
will have been taken; if not, the 
arrearage in judicial business in the 
localities mentioned will remain sub- 
stantially what it is now. 

What are the obstacles to a sub- 
stantial enlargement of the federal 
judiciary? Certainly, there is no 
great obstacle in cost. Even if the cost 
were high, the expenditure would be 
justifiable. Prompt disposition of 
controversies between private liti- 
gants and between private liti- 
gants and the Government is impera- 
tive. The present cost of the support 
of the United States courts is rela- 
tively insignificant. It could be dou- 
bled without noticeable burden. The 
total of the estimated expenditures 
for the federal judiciary for the fiscal 
year 1953, including the support of 
the Supreme Court and of the legis- 
lative courts mentioned above, as well 
as of the district courts and the courts 
of appeals, is $27,599,150. This is less 


July, 1952 * Vol. 38 621 





than 1/30th of 1 per cent of the total 
estimated expenditures for the Gov- 
ernment as a whole, for the same fis- 
cal year, to wit, $85,444,030,112. If 


military appropriations are de- 
ducted, the total of the estimated 
expenditures for the Government as 
a whole is $35,444,030,112. Of this, 
the cost of the support of the courts 
under the budget estimates is ap- 
proximately 1/13th of 1 per cent.‘ 

There follows a table, in which is 
compared the estimated expendi- 
tures and average personnel for the 
fiscal year 1953 for the federal courts, 
the legislative branch of the Govern- 
ment, several of the executive de- 
partments and bureaus and several of 
the federal administrative agencies. 
The figures give the average number 
of employees and the summary of 
proposed budget expenditures in re- 
lation to authorizations for the fiscal 
year 1953, as contained in the budget 
transmitted to Congress by the Presi- 
dent on January 21, 1952. 

The most serious obstacle to a sub- 
stantial enlargement of the personnel 
of the courts is a lack of crisis psy- 
chology. We seem to improve our 
practices and institutions only after 
a catastrophe. Not until the Slocum 
sank in New York harbor with great 
loss of life were laws enacted re- 
quiring life belts to be made of cork 
rather than sawdust; not until the 
roof of the Knickerbocker Theatre 
collapsed and caused many deaths 
and injuries were safety regulations 
for buildings promulgated in the 
District of Columbia; not until 
Pearl Harbor did we build an ade- 
quate military establishment. Undue 
delay in the disposition of judicial 
business is a catastrophe to individ- 
ual litigants. But the totality of this 
is not silhouetted upon the attention 
of either the people or their repre- 
sentatives in the Legislative Branch 
of the federal government whose 
duty it is to provide an adequate 
judiciary. 

The institutions of a republic can 
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Branch, Department, Bureau, etc. 
United States Courts (all courts) 
Legislative Branch 

Civil Aeronautics Board 

Department of Commerce 

Federal Bureau of Investigation 
Federal Communications Commission 
Federal Power Commission 

Federal Trade Commission 

Bureau of Indian Affairs 

Interstate Commerce Commission 
National Labor Relations Board 
National Mediation Board 

Civil Service Commission 

General Accounting Office 

Railroad Retirement Board 
Securities and Exchange Commission 
Veterans Administration 
Department of Agriculture 
Department of Justice 


Average 

Personnel Budget 
4,550* $27,599,150 
10,351 71,877,023 
594 3,969,000 
44,281 931,222,561 
14,910 84,874,854 
1,336 7,819,400 
744 4,562,360 
691 4,369,500 
16,707 111,200,355 
1,978 11,712,789 
1,475 9,569,092 
117 1,129,000 
4,475 482,597,000 
6,560 32,200,000 
2,287 734,323,940 
935 5,942,710 
177,275 4,194,555,615 
59,509 1,680,078,322 
32,542 188,813,154 


*Supreme Court figures (219) from the Budget figures for other courts 
from the Annual Report of the Director of the Administrative Office of 


the United States Courts, 1951. 





be made adequate if the people and 
their representatives really want them 
so. Compare the adequacy of the mil- 
itary establishment before Pearl Har- 
bor and at the close of World War 
II. Consider also the Federal Bureau 
of Investigation. Its service and the 
need thereof has been effectively pre- 
sented by an able Director to the 
people and to their representatives. 
Congress has responded with appro- 
priations sufficient for the support of 
a personnel adequate in both num- 
ber and expertness to the task of the 


Bureau. 

This outlines the duty of the Bench 
and of the organized Bar. The legal 
profession, aided by the press and, 
on a nonpartisan basis, by party 
leaders, must effectively bring to the 
people and their representatives the 
need of more effective operation of 
the courts and the steps which must 
be taken to accomplish this. Apathy 
toward and impaired confidence in 
our judicial institutions must not be 
permitted to develop because of de- 
lay.5 





4. It should be noted in this connection, more- 
over, that in the fiscal year 1950 there was paid 
into the Treasury of the United States and into the 
Bureau of Internal Revenue by the courts $8,838,- 
837.77. Of this, $5,666,881.51 comprised fees, fines 
and penalties paid by the court clerks directly to 
the Treasury; $586,867.00 naturalization fees; $1,- 
585,089.66 fines and penalties paid by the court 
clerks directly to the Bureau of Internal Revenue. 
To the foregoing should be added for completeness 
an item of $1,440,030.34 comprising bankruptcy 
fees and expenses paid to the clerks for the fiscal 
year 1950. The grand total of court earnings, if 
these amounts can be referred to as such, was 
$9,278,868.11. 

It should be noted further in respect of the 
estimated expenditures for the federal judiciary for 


the fiscal year 1953, that of the $27,599,150, 
$2,094,300 should be deducted because that repre 
sents the gross cost of the support of the bank- 
ruptcy courts which are self-supporting from fees 
received. 

5. The writer acknowledges with thanks the 
assistance of Henry P. Chandler, Director of the 
Administrative Office of the United States Courts, 
of Elmore Whitehurst, Assistant Director, and of 
Will Shafroth, Chief of the Division of Procedural 
Studies and Statistics, in assembling data for this 
article. Especially, credit is given to The Adminis- 
tration of the Federal Courts, by Henry P. Chan- 
dler, reprinted from the symposium on ‘‘The Fed- 
eral Courts’’, published as the Winter, 1948, issue 
of Law and Contemporary Problems, Duke Univer- 
sity Law School, Durham, North Carolina. 
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(Continued from page 577) 


The court is empowered to apply 
a certain section of the law pertain- 
ing to the interests of children. It is 
therefore a tribunal to which agen- 
cies dealing with the welfare of chil- 
dren may properly bring such legal 
conflicts as arise in the course of 
their work and seek authoritative 
support, if legally warranted, when 
persuasion fails. Where there is a 
difference of thought between the 
agency and its client, a judicial opin- 
ion may be in order, provided such 
recourse is properly initiated. In 
this picture of the relations between 
the court and the agency, the volun- 
tary intercourse of client and amel- 
iorative agency is assured, the court 
simply remaining in the background 
to adjudicate controversy when re- 
quested to do so. 

This arrangement, in which the 
powers of the court are exercised 
only as a last resort with regard to 
spontaneous concourse between cli- 
ent and administrative welfare agen- 
cy is wise principally for two reasons. 
First, it tends to assure a private re- 
lationship and thereby encourages 
people in trouble to seek aid, to be- 
gin with, and then strengthens the 
basis of confidence usually essential 
to successful alleviation of personal 
difficulties. Moreover, a fundamental 
danger is averted. 


If the court were empowered to 
review every request for an agency’s 
services, it would be only a matter 
of time before the agencies felt them- 
selves hamstrung and would want to 
create a central certifying agency of 
their own, having authority to pass 
on appeals made to them for help. 
Over and over again, as we are all 
no doubt aware, allowing the court 
such initiative has led to the estab- 
lishment of enabling boards of re- 
view which circumvent the courts al- 
together. Can we reliably antici- 
pate any other eventuality if the 
juvenile court be forcibly injected 
into the administrative sphere in 
this role? 


Nevertheless, 


some persons of 


Juvenile Court and Welfare Agency 





mS INDUSTRIAL and COMMERCIAL 


what we have called the “imperial- 
ist” school of thought mistakenly 
urge the undertaking. They do so 
ostensibly in the interests of safe- 
guarding the individual’s rights 
from violation at the hands of un- 
conscionable administrative bodies 
in their determination of matters of 
custody. But it is precisely for this 
contingency that the American judi- 
ciary has traditionally been consti- 
tuted. The balance of powers which 
we have outlined has the merit of 
preserving the established ways of 
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restraining executive excesses beyond 
delegated powers without running 
the danger of constitutional trespass 
to which administrative institutions 
are susceptible when they are granted 
what is well-nigh comprehensive and 
final authority such as an executive 
certification body would have. 

It is firmly believed that only 
along these lines of differentiation 
and co-operation can the legal proc- 
ess be wisely exercised and the in- 
terests of the community be most ad- 
vantageously secured. 
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